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Introduction

Modern challenges to the application of international law in the former USSR
union republic, each now an Independent State, are linked to regional integration
issues. Despite seeking closer rapprochement with the European Union (EU), Russia
never abandoned its ambitions to be a spearhead of political, economic, and
legal integration within post-Soviet space. Following the dissolution of the Soviet
Union, Russia led the evolution of regional integration: from the Commonwealth of
Independent States (CIS), the Eurasian Economic Community, the Single Economic
Area and the Custom Union, the Russia-Belarus Union State to the contemporary
Eurasian Economic Union (EAEU)." Belarus actively participates in post-Soviet
integration projects while seeking improved relations with the EU. However, Ukraine
embarked upon a long and challenging path of deeper political and economic
integration with the EU and aligning its legal system with the EU acquis.

This article considers the constitutional dimension of three post-Soviet republic
engagements with various regional integration projects. First, it describes the

Zhenis Kembayev, Regional Integration in Eurasia: The Legal and Political Framework, 41(2) Review of
Central and East European Law 157 (2016).
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constitutional foundations for the application of international law in the Russian
legal system within the framework of Russian participation in the EAEU. Second,
this article turns to the constitutional provisions on application of international
law in Belarus and the challenges they provide for application of EAEU law. Finally,
the application is addressed of international law in Ukraine in the context of the
implementation of the EU-Ukraine Association Agreement and challenges to the
Ukrainian constitutional system.

1. Russia

1.1. Application of International Law in the Constitutional Provisions

The Russian Constitution was adopted by a nationwide referendum on
12 December 1993 as the Basic Law of Russia. Its origin goes back to Western
constitutional traditions and internationally recognized democratic values and
human rights.? The 1993 Constitution achieved a dramatic shift from the Soviet legal
heritage, especially the implementation and application of international law within
the national legal system.’ It is important to mention that, when adopted, Article
15(4) of the Russian Constitution represented the most liberal provision regarding
the application of international law within a national legal system among all former
Soviet countries. As a result, Russian judges had considerable opportunity to enforce
and interpret international law by means of their decisions in comparison with other
judges.* In accordance with Article 15(4) of the Russian Constitution:

Generally-recognized principles and norms of international law and
international treaties of the Russian Federation shall be an integral part of
its legal system. If other rules have been established by an international
treaty of the Russian Federation than provided for by a law, the rules of the
international treaty shall apply.

Unlike the 1992 amendments to the RSFSR Constitution, which merely upheld
the supremacy of the generally-recognized human rights over domestic legislation,
these provisions go further. This provision may be considered the strictest regulation
of the primacy of international law in a national constitution during post-Soviet

Federalizing Europe? The Costs, Benefits, and Preconditions of Federal Political Systems 353 (J.J. Hesse &
V. Wright (eds.), Oxford: Oxford University Press, 1996); Comparing Constitutions 17 (S.E. Finer et al.
(eds.), Oxford: Clarendon Press, 1995).

Gennady M. Danilenko, Implementation of International Law in CIS States: Theory and Practice, 10(1)
European Journal of International Law 51 (1999).

Roman Petrov & Paul Kalinichenko, The Europeanization of Third Country Judiciaries Through the
Application of the EU Acquis: The Cases of Russia and Ukraine, 60(2) International & Comparative Law
Quarterly 325,336 (2011).



RUSSIAN LAW JOURNAL  Volume VII (2019) Issue 3 110

space.’ Thus, according to the Russian Constitution, provisions of international
treaties prevail over rules of the Russian domestic legislation.

In 1997, the Constitutional Court of the Russian Federation stipulated that the term
“law” should signify laws and all other normative acts.° The Constitution itself, however,
is not subject to this stipulation. Following the Constitutional Court Decree,

international treaties of the Russian Federation that do not correspond
to the Constitution of the Russian Federation, shall not be implemented or
used.’

In case of failure to conform to the basic law, Russia cannot accept it without intro-
ducing necessary constitutional amendments.* The requirement of ratification restricts
the range of international treaties possessing primacy over domestic legislation.

Although the Russian legal system contains duly ratified international treaties, this
rule cannot be understood in light of the lex posterior derogat legi priori principle if
any discrepancy between the provisions of international treaties and future domestic
acts occurs. In compliance with the Decree of the Supreme Court of the Russian
Federation, national courts should not apply national legal provisions conflicting the
provisions in ratified international agreements.’ The Constitution provided Russian
judges with opportunities to apply and interpret different sources of international
law in their decisions and the following highlights the current situation:

International law is no longer“alien”for [Russian] courts. They extensively
refer to and apply it, together with domestic norms."”

Maksim Karliuk, Russian Legal Order and the Legal Order of the Eurasian Economic Union: An Uneasy
Relationship, 5(2) Russian Law Journal 33, 38-39 (2017).

Onpepenenne KoHctuTyymoHHoro Cypa Poccuitickon ®egepauun ot 3 wiona 1997 r. N2 87-0 // CINC
«KoHcynbraHTlntoc» [Order of the Constitutional Court of the Russian Federation No. 87-O of 3 July
1997, SPS “ConsultantPlus”], para. 3.

Art. 125(6) of the Constitution of Russia, available in English at Russian Public Law: The Foundations
of a Rule-of-Law State: Legislation and Documents 4-32 (W.E. Butler (transl. & ed.), 3" ed., London:
Wildy, Simmonds & Hill, 2013).

MepepanbHbil 3akoH oT 15 niona 1995 r. N2 101-03 «O mexxpyHapofHbIx fJoroBopax Poccuiickon
Mepepauun» // CobpaHue 3akoHogatenbcTa PO. 1995. N 29. Ct. 2757 [Federal Law No. 101-FZ of
15 July 1995. On International Treaties of Russian Federation, Legislation Bulletin of the Russian
Federation, 1995, No. 29, Art. 2757], Art. 12.

MocTtaHoBneHuve MneHyma BepxoHoro Cyaa Poccuiickon Oepepauum ot 10 oktabpa 2003 . N2 5
«O npUMeHeHNM Cyaamu O6LLEN IOPUCANKLMM 0BLLEeNPU3HAHHbIX MPUHLMMNOB 1 HOPM MeXAYHapPOLHOIro
npasa 1 MexayHapogaHbix aoroBopos Poccuiickon Oepepauyn» // CMNC «KoHcynbTaHT ntoc» [Resolution
of the Plenum of the Supreme Court of the Russian Federation No. 5 of 10 October 2003. On Application
by Courts of General Jurisdiction of the Generally-Recognized Principles and Norms of the International
Law and the International Treaties of the Russian Federation, SPS “ConsultantPlus”].

' Petrov & Kalinichenko 2011, at 337-339.
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To understand the peculiarities of the application of international law in Russia, we
should study the practice of the Russian judiciary. The Russian legal system does not
involve the rule of precedent of case law. Despite this fact, the Guiding Explanations
of high Russian courts'" are of vital importance for understanding the legal force
of a specific international treaty within the Russian legal system. These guiding
explanations act as a model of interpretation of primary and secondary Russian law.
Therefore, lower courts de facto always consider them and follow. By way of example,
the Guiding Explanations of the Plenum of the Supreme Court of Russia” set out precise
criteria of various sources of international law that should be applied by Russian courts
in their decisions: 1) when Russia is a party to an international agreement; 2) when an
international agreement has been duly ratified by the Russian Parliament; 3) when an
international agreement has been published in a designated official gazette; 4) when
an international agreement is self-executing.

Consequently, Russian judges form their decisions in accordance with sources
of international law and the interpretation and application of the 1950 European
Convention on Human Rights (ECHR) is important for the Russian judiciary.” As noted
below, the Constitutional Court has developed a cautious approach with respect to
the ECHR."This also affects the application of the EU-Russia PCA and other bilateral
agreements between the EU and Russia.”

1.2. EAEU Law as a New Challenge for the Russian Legal System

Another distinctive feature of the Russian Constitution is the fact that, unlike other
post-Soviet countries, it contains a so-called “integration clause” that enables the
transfer of sovereign powers in order to take part in the functioning of international
organizations. The Federal Law of 15 July 1995 “On International Treaties of Russian
Federation” provides that Russia can join any international organization with
reference to a ratified international treaty. The provisions of the said treaty should

The high level of the Russian judicial system consists in the Constitutional Court of the Russian
Federation and the Supreme Court of Russia.

It was issued by the Plenum of the Supreme Court of Russia that is the highest body of the Supreme
Court. It is empowered to issue unified interpretation of secondary laws and their application by
lower national courts.

Sergei Marochkin, International Law in the Courts of the Russian Federation: Practice of Application, 6(2)
Chinese Journal of International Law 329, 333 (2007).

Enforcement of judgments of the ECtHR has become an extremely politicized and notorious issue
in Russia since 2013. The Constitutional Court declared that it was impossible to enforce the ECtHR
judgments. See Paul Kalinichenko, The Constitutional Order of the Russian Federation and Its Adaptability
to European and Eurasian Integration Projects in Post-Soviet Constitutions and Challenges of Regional
Integration: Adapting to European and Eurasian Integration Projects 168 (R. Petrov & P. Van Elsuwege
(eds.), London; New York: Routledge, 2018).

Alfred E. Kellermann, The Impact of EU Enlargement on the Russian Federation, 2(1) Azerbaijani-Russian
Journal of International and Comparative Law 157, 172 (2005).
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comply with the fundamentals of the Russian constitutional order and respect the
protection of human rights. As a result, Russia as a sovereign State may become
a member of any international organization if only the conditions for joining do not
infringe its national legislation and Russia is able to adhere to the conditions of the
concrete international organization.

In 2010, Russia, Belarus, and Kazakhstan established a Customs Union with
common customs rules and supranational institutions. Since then, Russia has
transferred its competence in the area of technical regulation and customs matters
to the Eurasian Economic Commission. Political and economic integration in post-
Soviet space continued in Nur-Sultan (formerly, Astana, Kazakhstan) on 28 May 2014.
On that day, Russia, Belarus, and Kazakhstan concluded the EAEU Treaty (Astana
Treaty), later acceded to by Armenia and Kyrgyzstan.

The EAEU Treaty came into force on 1 January 2015, posing new challenges in
terms of the influence of international law in the Russian legal system. The Treaty
created its special international system of regional economic integration with its
own legal order instead of following the European integration model. Nonetheless,
a certain similarity in spirit and content between the EU Treaties and the EAEU Treaty
cannot be ignored.

The legal framework of Eurasian integration that concerns Russia™ includes
numerous components, namely the EAEU Treaty and international treaties concluded
within the Eurasian Economic Community (EurAsEC), and of the Customs Union and
the Single Economic Space, decisions of the Eurasian Economic Commission, and the
case law of the EAEU Court. The EAEU Court is vested with the full competence to
interpret the Astana Treaty, other founding treaties, and other sources of the“Eurasian
acquis."” Despite this favorable opportunity, the EAEU enjoys fewer benefits in
power than its predecessor — the EurAsEC Court — that had as much influence as the
Court of Justice of the European Union (CJEU)."” However, the EAEU Court may turn
to the jurisprudence of the EurAsEC Court on the basis of stare decisis.”

4 April 2017 became a memorable day for the EAEU Court because of a particular
case. In response to the request of the Belarus Ministry of Justice regarding the
interpretation of the Astana Treaty in the field of competition (the Vertical Agreements
case), in its Advisory Opinion the EAEU Court formulated the principle of “direct

'® Karliuk 2017, at 38-39.

Ekaterina Diyachenko & Kirill Entin, The Court of the Eurasian Economic Union: Challenges and
Perspectives, 5(2) Russian Law Journal 53 (2017).

Roman Petrov & Paul Kalinichenko, On Similarities and Differences of the European Union and Eurasian
Economic Union Legal Orders: Is There the “Eurasian Economic Union Acquis”?, 43(3) Legal Issues of
Economic Integration 295 (2016).

Indent 10 of the Section “Applicable Law” of the EAEU Court Judgment of 4 April 2016 in the Case
No. CE-1-2/2-16-KS (ZAO General Freight case) (Jul. 2, 2019), available at http://courteurasian.org/
doc-15423.
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effect”” The issue was the interpretation of the EAEU Treaty provisions related to
the de minimis rules (cannot exceed 20%) for vertical agreements between the EAEU
companies (Arts. 74-76 of the Astana Treaty). The Belarus draft law authorized the
cut of the EAEU de minimis rules to 15% for the domestic market (being comparable
with EU rules).

In this regard, the EAEU Court emphasized that the Eurasian Economic Com-
mission had a supranational competition competence.” After that, the EAEU Court
proceeded to the examination of EAEU competition competence under the Astana
Treaty and asserted that the competition rules for the EAEU market are covered by
common policy, that is, by supranational regulation.”? The EAEU and its Member
States should implement the coordinated policy. However, the EAEU institutions are
responsible for defining common approaches to achieve the principal objectives of
the EAEU Treaty. Therefore, the EAEU Court deprived the Member States of the ability
to alter the EAEU common rules, especially the Astana Treaty provisions related to
de minimis criteria for vertical agreements. More importantly, it was the first time
that the EAEU Court had invoked the “direct effect” doctrine for the EAEU “common
rules”The conclusion states that

[cJommon rules of competition have direct effect and should be applied
by the Member States directly as international treaty provisions.”

A parallel with the Van Gend en Loos judgment of the CJEU in 1963 is evident.”
However, the EAEU Court in the Vertical Agreements case refrained from any quotes
and references to the relevant CJEU case law. Comparing the two cases, the Vertical
Agreements case is less ambitious in its conclusions and impact on the EAEU legal
order than the Van Gend en Loos case in its impact on the EU legal order.

The other situation has a place in setting the primacy principle in EAEU law. The
impact of the ECJ case law, which established the primacy principle in EU law, is
more apparent. For the first time, ECJ judgments in the Costa v. ENEL case and the
Simmenthal case were mentioned in the dissenting opinion of Judge K.L. Chaika in

20

KoHcynbTaTeHoe 3akniouerune Cyna EASC ot 4 anpena 2017 r. no geny N2 CE-2-1/1-17-BK [Advisory
Opinion of the EAEU Court of 4 April 2017 in the Case No. SE-2-1/1-17-BK] (Jul. 2, 2019), available at
http://courteurasian.org/doc-18093. For comments, see Paul Kalinichenko, A Principle of Direct Effect:
The Eurasian Economic Union’s Court Pushes for More Integration, Verfassungsblog, 16 May 2017 (Jul. 2,
2019), available at http://verfassungsblog.de/the-principle-of-direct-effect-the-eurasian-economic-
unions-court-pushes-for-more-integration.

' Indent 10 of para. 1 of sec. IV of the Advisory Opinion.

22

Id. Indent 11 of para. 1 of sec. IV.

23

Id. Indent 1 of para. 2 of sec. IV.
** Van Gend en Loos v. Nederlandse Administratie der Belastingen, C-26/62, 5 February 1963, [1963] E.C.R. 1.
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the case Russia v. Belarus of 25 February 2017 supported an argument on impossibility
of any Member States to act contrary to EAEU law provisions.”

The next step was made by the EAEU Court in its Advisory Opinion of 10 July 2018
in the case Decisions of the Customs Union Commission where the Belarus Ministry
of Justice asked to determinate the place of previous Customs Union Commission
decisions among the EAEU sources of law. In this case, the EAEU Court formulated
the Union priority over national legal acts. It concluded that the Member State
should refrain from adopting national legal acts which are contrary to Union law.”
In addition, the EAEU Court determined that“the content of the‘Union law’ concept
can be clarified in the context of the legal system in order to ensure the supranational
nature of Union legal regulation” (indent 2 of para. 1).

However, the EAEU Court determination and ability to elaborate and advocate
the “direct effect” and “primacy” principles as fundamental propositions remains
unclear. First, there is no certainty of the positions of the EAEU Member States on their
accountability to the EAEU Court case law, in particular, Advisory Opinions. Second,
the Constitutional Court of Russia has defined a precise concept of the influence of
decisions of international bodies on the Russian legal system.The 2015 Avangard Agro
Orel case is an example. In this case, in line with the Solange | and Solange Il reasoning,”
the Constitutional Court reiterated its jurisdiction to verify the compliance of decisions
of EAEU bodies with respect to human rights protected in the Constitution.”

2.Belarus

2.1. Belarusian Constitutionalism, International Law, and the EAEU Treaty

Napoleon believed that constitutions should be court et obscure and, similarly,
according to some American founding fathers, “short and dark.”” The Belarus
Constitution,” as well as the constitutions of Russia and Ukraine, is almost twice as long

» Ocoboe MHeHue cyabu KJI1. Yaitku ot 25 peBpana 2017 r. no aeny Ne CE-1-1/1-16-BK [Dissenting

Opinion of Judge K.L. Chaika of 25 February 2017 in the Case No. SE-2-1/1-16-BK] (Jul. 2, 2019),
available at http://courteurasian.org/doc-17993.

* KoHcynbTaTuBHOe 3aknioueHe Cyaa EASC ot 10 uiona 2018 r. [Advisory Opinion of the EAEU Court

of 10 July 2018] (Jul. 2, 2019), available at http://courteurasian.org/doc-21263.
¥ Cases Solange I (BVerfGE 37, 271 ff.) and Solange Il (BVerfGE 73, 339 ff.).

*®  OnpepeneHne KoHctutyumoHHoro Cysa Poccuiickoin ®enepaumum ot 3 mapta 2015 1. N2 417-0 //

CNC «KoHcynbtanTlnioc» [Order of the Constitutional Court of the Russian Federation No. 417-0 of
3 March 2015, SPS “ConsultantPlus”].

*  Gunter Frankenberg, Comparing Constitutions: Ideas, Ideals, and Ideology - Toward a Layered Narrative,

3(4) International Journal of Constitutional Law 439 (2006).

30

The Constitution of the Republic of Belarus, adopted on 15 May 1994, No. 2878-XIl (as amended by
the republican referendums of 24 November 1996, 17 October 2004). The full text of the Constitution
in English is available at http://law.by/main.aspx?quid=3871&p0=V19402875e.
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as the American one.” It is, arguably, not as “dark” either.” However, there seems to be
an exception, a“dark” spot concerning the interrelations of the international legal order
and national legal system, as well as the place of acts of international institutions.

The Belarus Constitution differs from those of Russia and Ukraine as it does not
provide for the priority of international treaties as in Russia, or of their effect in general
asin Ukraine. However, it stipulates that the State shall recognize the supremacy of the
generally-recognized principles of international law and ensure that its laws comply
with such principles, which the Russian Constitution does as well, but the Ukrainian
one does not.” Some of these principles are listed in Article 18 of the Constitution:

In its foreign policy the Republic of Belarus shall proceed from the principles
of equality of States, non-use or threat of force, inviolability of frontiers, peaceful
settlement of disputes, non-interference in internal affairs, and other generally-
recognized principles and norms of international law.

In the opinion of the former head of the Constitutional Court, the generally-
recognized principles of international law possess the highest legal force and the
Constitution must be interpreted in light of them.** In any event, the 1978 Constitution
of the Belorussian Soviet Socialist Republic referred to international treaties only in the
context of concluding and ratifying them. The Belarus Constitution is an improvement
because it recognizes international treaties as a source of law and refers to them in
a broader context (mentioning them six times in the text).” However, the Constitution
specifically prohibits the conclusion of international treaties that are contrary to it.**

Alongside the notion “international treaties,” the Constitution also uses the notion
“international legal acts.” Although the latter are used in the Constitution in the context
of ratification,” it can be understood as including such acts as international agreements
and acts of international organizations, as well as international individual legal acts.”

Several interpretations are possible, one being that the status of international
treaties depends on the status of national legal acts by which such agreements
are adopted as binding. For instance, the Law on International Treaties provides

' See the Constitute Project for the English versions of constitutions at www.constituteproject.org.

" Thus, there are no such debatable provisions as “proper and necessary” clause.

* Art.8(1) of the Constitution of Belarus.

* Bacunesuy lA., Bacunesuy C.I. KOHCTUTYLMOHHbIE OCHOBbI MMMIEMEHTAL MM MEXAYHaPOLHbIX

porosopos Pecny6nuku benapycb 1 HOpM MHTerpaumroHHoro npasa [Grigory A. Vasilevich & Sergey G.
Vasilevich, The Constitutional Basis for the Implementation of International Treaties of the Republic of
Belarus and the Norms of Integration Law] 104 (Minsk: Pravo i ekonomika, 2015).

* [naxumosuy V.M. KommerTapuii k KoHcTuTyLmn Pecny6rmku Benapyce. T. 1 [Ivan I. Plyakhimovich,

Commentary to the Constitution of the Republic of Belarus. Vol. 1] 209 (Minsk: Amalfeya, 2015).

* Art. 8(3) of the Constitution of Belarus.

* Arts. 61, 116(4) of the Constitution of Belarus.

*  Plyakhimovich 2015, at 248.
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that legal norms of international agreements concluded by Belarus form part of
national legislation and are subject to direct application, apart from situations where
it follows from the agreement itself that a national legal act should be adopted. In
this case, international treaties have the force of the ratifying act.* A similar provision
is contained in the Law on Normative Legal Acts.” One can deduce that in this case
the legal force of international treaties is equated to that of national legal acts by
which such treaties are adopted as binding. Thus, given the equal legal force, the
act adopted later in time takes precedence. As noted by Pavlova* and Zybailo,”
a newly adopted national law, decree, or edict can theoretically annul the norms of
an international treaty applicable on the territory of Belarus.Following this logic, the
same would apply to the EAEU Treaty, which was ratified by a national law.

Nevertheless, there are other interpretations. According to Vasilevich, the
principle lex specialis derogat legi generali must be applied.” In this case, international
agreements enjoy priority over any kind of laws, while remaining lower than the
Constitution, essentially claiming that the legislative provisions mentioned above
are unconstitutional.” To support this point, Article 116 of the Constitution provides
that the Constitutional Court can recognize laws, decrees and edicts of the President
unconstitutional, if they do not conform to ratified international legal acts.”

This demonstrates certain deficiencies regarding the status of international
treaties in the Belarusian legal system. The acts of international institutions are
more complex, which has relevance given the powers of the Eurasian Economic

* 3akoH Pecny6nukm Benapych ot 23 uiona 2008 r. Ne 421-3 «O MesyHapofHbIX Jorosopax Pecny6nmku

Benapycb» // HaumoHanbHbI peecTp npaBoBbix akToB Pecnybnukn benapycb. 2008. N© 184, 2/1518
[Law of the Republic of Belarus No. 421-Z of 23 July 2008. On International Treaties, National Register
of Legal Acts of the Republic of Belarus, 2008, No. 184, 2/1518].

* 3akoH Pecny6nukn Benapycb ot 10 aHBapsa 2000 r. N2 361-3 «O HOPMaTVBHbIX MPaBOBbIX aKTax

Pecny6nvku Benapycb» // HaumoHanbHbI peecTp npaBoBbix akToB Pecrybnmku benapycb. 2000.
Ne 7, 2/136 [Law of the Republic of Belarus No. 361-Z of 10 January 2000. On Normative Legal Acts,
National Register of Legal Acts of the Republic of Belarus, 2000, No. 7, 2/136].

"' Maenoea J1.B. OcobeHHOCTI 3aKOHOTBOPUECTBa Pecny6nukn benapych B 06macTit 3aKnioueHs

MeXAYHapOAHbIX AOroBopoB // AKTyasibHble Npobnembl MeXAyHapOAHOro my6anyHoro
1 MeXAYHapOLHOro YacTHoro npasa: COopHUK HayuHbIX TpyaoB. Boin. 1 [Lyudmila V. Pavlova, Features
of Lawmaking of the Republic of Belarus in the Field of Concluding International Treaties in Actual
Problems of International Public and International Private Law: Collection of Scientific Papers. Issue 1] 109
(E.V. Babkina et al. (eds.), Minsk: BSU, 2011).

* 3pbi6atino A.M. MecTo UCTOUHNKOB NpaBa EBpA33C B NPaBOBbIX CUCTEMaX rocyfapcTe-yuneHos //

EBpasuiickuii topuanueckuii xypHan. 2013.N2 7. C. 14-18 [Alla |. Zybailo, Place of the Sources of EurAsEC
Law in the Legal Systems of Its Member States, 7 Eurasian Law Journal 14 (2013)].

# Vasilevich & Vasilevich 2015, at 124.

“ Seealso Bacunesauu lA. KoHctuTyumoHHoe npaso [Grigory A. Vasilevich, Constitutional Law] 37 (Minsk:

Registr, 2012); Plyakhimovich 2015, at 244.

* Art. 116(5) of the Constitution of Belarus.
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Commission — the main regulatory body of the EAEU - to adopt decisions that are
directly applicable on the territory of member States.*

2.2, Belarusian Constitutionalism and EAEU Legal Acts

When reviewing the constitutionality of the new technical standards legislation
adopted to align national law with EAEU law, the Constitutional Court of Belarus
recognized the priority of EAEU law in the respective field.” However, a caveat was
introduced that priority cannot result in a violation of constitutional rights and
freedoms. In essence, the Constitutional Court claimed the right to review EAEU
legal acts on human rights grounds. This reasoning was grounded in the supremacy
of the Constitution read jointly with the provision of the EAEU Treaty preamble
requiring unconditional respect for the supremacy of constitutional human rights
and freedoms.

The legal force of acts of international organizations can generally be deduced
from the competence of the Constitutional Court to review the constitutionality of
legal acts.” The Court can deliver opinions on the conformity of acts adopted by
international institutions to the Constitution, international treaties ratified by Belarus,
and laws and edicts of the president.” It follows that acts of international institutions
are hierarchically lower than national legal acts. Moreover, until recently, it followed
from Article 9 of the Law on the Constitutional Court™ that acts of international
institutions (as well as international treaties of Belarus) could be unilaterally found
inapplicable by the Constitutional Court:

laws, decrees, and edicts of the President of the Republic of Belarus,
international treaty and other obligations of the Republic of Belarus, acts of
intergovernmental entities in which Republic of Belarus participates... acts
of other State agencies, which are found by the Constitutional Court to be

*® Regulation on the Eurasian Economic Commission (Annex 1 to the Treaty on the Eurasian Economic

Union), para. 13.

47

Pewenune KonctutyymonHoro Cyaa Pecny6nukn benapycb ot 13 okTabpa 2016 r. N2 P-1069/2016
«O cooTBeTcTBUM KOHCTUTYLMK Pecnybnukn Benapycb 3akoHa Pecny6nvkmn benapych «O6 oueHke
COOTBETCTBUA TEXHNUYECKUM TPeOOBaHNAM 1 akKpeAnTaLn OPraHoB Mo OLieHKe COOTBETCTBUA»»
[Decision of the Constitutional Court of the Republic of Belarus No. R-1069/2016 of 13 October
2016. On Conformity of the Law of the Republic of Belarus “On Technical Requirements Conformity
Assessment and Accreditation of Conformity Assessment Bodies” to the Constitution of the Republic
of Belarus] (Jul. 2, 2019), available at www.kc.gov.by/main.aspx?guid=44693.

“ Art. 116 of the Constitution of Belarus.

“ " Art. 116(4) of the Constitution of Belarus.

%% 3akoH Pecny6nuku Benapych ot 30 MapTa 1994 r. N2 2914-XIl «O KoHcTutyLmoHHom Cyae Pecry6nmku

Benapycb» // BepomocTn BepxosHoro Coseta Pecny6nukm benapycb. 1994. N2 15. Ct. 220 [Law of the
Republic of Belarus No. 2914-XIl of 30 March 1994. On the Constitutional Court, Bulletin of National
Assembly of Belarus, 1994, No. 15, Art. 220].
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inconsistent with the Constitution or acts which have higher legal force, shall
be considered void... as of the moment determined by the Constitutional
Court.

Adoption of the 2014 Law on Constitutional Legal Procedure® has seen the
removal of this provision. It provides that when an international obligation or an act
of an international entity contradicts certain legal acts, the relevant State authorities
shall take measures to terminate the participation of Belarus in such an international
treaty, terminate the obligatory nature of such an act, or introduce changes therein.”
Arguably, the law has found a compromise between national constitutional rules and
rules of international law with a view to ensuring that the Constitution is respected
while avoiding international legal responsibility. Possibly these provisions intend to
ameliorate the constitutional rules with a view to taking a favorable stance towards
Belarus participation in the EAEU. Nevertheless, the dependency direction remains -
the decisions of EAEU institutions remain dependent on the national legislation of
Belarus.

Some scholars believe that acts of international institutions have lower force
than national legislation. Zybailo states that the acts of international institutions
rank below the Constitution, ratified international treaties, laws, and edicts of
the President.” Vasilevich agrees: the wording of the Constitution makes acts of
international institutions subordinate enactments.” However, he proposed a solution
to the issue of priority of acts of international institutions in Belarus.”

Because pacta sunt servanda is a generally-recognized principle of international
law and the Constitution acknowledges such principles, Vasilevich claims that
without fulfilment of decisions of an interstate entity and its organs it is not possible
to talk about fulfilment of this principle.* He further claims that this conclusion does
not contradict Article 116 of the Constitution because “a constitutional norm lives
in time and its perception can change (if its formulation allows it).””

°' 3akoH Pecry6nuku Benapycb o1 8 aHBapA 2014 1. N2 124-3 «O KOHCTUTYLIMOHHOM CyONPOWN3BOACTRE //

HauunoHanbHbI npaBoBoii HTepHeT-noptan Pecnybnnkn benapych. 16 aHBapa 2014 1., 2/2122 [Law
of the Republic of Belarus No. 124-Z of 8 January 2014. On Constitutional Legal Procedure, National
Legal Internet Portal of the Republic of Belarus, 16 January 2014, 2/2122].

*2 Paras. 7 and 8 of Art. 85 of the Law on Constitutional Legal Procedure.

53

Zybailo 2013.

** Bacunesuy A, Bacunesuy C.I. O HenocpeacTBEHHOM AeHCTBUM akToB EBPa3niicKoi SKOHOMUYECKO

Kommccuu // EBpasmninckinii opuamdeckuid xypHan. 2014. N2 10. C. 35 [Grigory A. Vasilevich & Sergey G.
Vasilevich, On the Direct Action of Acts of the Eurasian Economic Commission, 10 Eurasian Law Journal
34,35 (2014)].

55 /d
.
7 Id. at 36.
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Vasilevich further proposes to reconcile the differing provisions. Based on the
principles lex posterior derogat legi priori and lex specialis derogat legi generali, he
proposes to specify the status of acts of interstate entities in a special or programmatic
law. This would be compatible with the requirement of Article 116 of the Constitution
regarding the compliance of acts of interstate entities with laws and edicts and other
constitutional provisions, and comply with international treaties.

Although this proposal is an important contribution to resolving the issue of
conflict of international legal obligations and national legal rules, certain comments
must be made. The Statute on the Eurasian Economic Commission provides that
decisions of the Commission are binding on Member States.”® However, primacy and
the binding nature of legal norms are different notions, and the EAEU Treaty does
not provide for primacy of Commission decisions over national law.” To compare,
one draft EAEU Treaty provided:

Legal acts of the Union shall be binding, shall have direct applicability on
the territories of Member States, and shall have priority over the legislation
of Member States.”

Thus, the final version of the EAEU Treaty removed priority, retaining only the
binding character and direct applicability of certain acts. Therefore, formally, there
are no contradictions with the provisions of Article 116 of the Constitution, as
Commission decisions can be binding and directly applicable, whereas they also
can be checked for consistency with the Constitution, laws, edicts, and decrees. Such
a contradiction would occur if the EAEU Treaty is amended to introduce priority, or if
judicial interpretation or joint interpretation of the member States provides for it.”
Until then, the difficulty that arises is that of effectiveness of the binding nature of
Commission decisions without primacy and viability of the EAEU legal order.

The resolution of the conflict proposed by Vasilevich can help avoid international
responsibility while respecting the Constitution. However, a special act determining the
force of acts of international entities can be overturned by another special law, meaning
that the functioning of the EAEU legal order will be dependent on national legislation.
This hardly favors the effective functioning of the former, since a conflict can occur.

*® Point 13 of para. 1 of the Statute on the Eurasian Economic Commission.

** SeeRilka Dragneva, The Eurasian Economic Union: Balancing Sovereignty and Integration in Post-Soviet

Constitutions and Challenges of Regional Integration, supra note 14, at 168.

® MpoekT [loroBopa o EBpasunitckom sKkoHOMMU4YeCKoM cotoze [Draft Treaty on the Eurasian Economic

Union] (Jul. 2, 2019), available at http://kazenergy.com/ru/2012-09-05-04-11-04/2011-05-13-18-20-
44/10777-2013-09-10-07-03-15.html.

°" The Statute of the EAEU Court (Annex 2 to the Treaty on the Eurasian Economic Union) provides that

the Court’s “clarifications of provisions of the Treaty” do not deprive the Member States of the right
for joint interpretation.
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In our view, it would be beneficial to amend Article 116 of the Constitution by
removing the ability of the Constitutional Court to rule on conformity of acts of
international institutions with laws, edicts, and decrees. For instance, amending
constitutions was often the case for States joining the EU.” Moreover, the President
of Belarus has mentioned the possibility of amending the Constitution:

New problems and challenges have emerged. And time may require
something new. It is necessary to start with important things if we dare
to do it. We should create a group of wise people, lawyers to analyze the
Constitution. If necessary, we will [amend the Constitution].”

Until this happens, another way to deal with the issue is to read the Constitution
as a “living document” following the approach outlined by the Chief Justice of the
Supreme Court of the United States in the case McCulloch v. Maryland:

..we must never forget that it is a constitution we are expounding.*

It follows that a constitution differs from other legislative acts leading to different
interpretation, that is, an interpretation changing over time. As has been argued
elsewhere, it is possible to interpret the problematic provision of the Constitution
of Belarus as not applicable to supranational institutions.” At the same time, all the
caveats regarding supranationalism of the EAEU and its institutions apply.”

2 See, e.g., The Constitution of the Republic of Estonia Amendment Act (Jul. 2, 2019), available at http://

www.president.ee/en/republic-of-estonia/the-constitution. The main provisions are: § 1. Estonia may
belong to the European Union, provided the fundamental principles of the Constitution of the Republic
of Estonia are respected. § 2. When Estonia has acceded to the European Union, the Constitution of the
Republic of Estonia is applied without prejudice to the rights and obligations arising from the Accession
Treaty. See also Constitutional Act of the Republic of Lithuania on Membership of the Republic of Lithuania
in the European Union (Jul. 2,2019), available at http://www.Irs.It/upl_files/Lietuvos_pirmininkavimas_
ES/dokumentai/CONSTITUTIONAL_ACT.pdf. Additionally see The Impact of EU Accession on the Legal
Orders of New EU Member States and (Pre-)Candidate Countries: Hopes and Fears (A.E. Kellermann et al.
(eds.), The Hague: TMC Asser Press, 2006). See also Art. 23 of the Basic Law for the Republic of Germany
of 1949 (rev. 2012) (Jul. 2, 2019), available at https://www.constituteproject.org/constitution/German_
Federal_Republic_2012?lang=en and Art. 88 of the Constitution of France of 1958 (rev. 2008) (Jul. 2,
2019), available at https://www.constituteproject.org/constitution/France_2008?lang=en.

®  Lukashenko contemplates adjusting Belarus’ Constitution to meet present-day challenges, Belarusian

Telegraph Agency, 7 October 2016 (Jul. 2, 2019), available at http://eng.belta.by/president/view/lukashenko-
contemplates-adjusting-belarus-constitution-to-meet-present-day-challenges-95196-2016.

McCullochv. Maryland, 17 US. (4 Wheat.) 316 (1819). Overview of other cases is available in Charles Warren,
The Supreme Court in United States History. Vol. 1: 1789-1821 (Boston: Little, Brown and Co., 1922).

% See the explanation of the “living constitution” reading of the Constitution of Belarus in Maksim

Karliuk, The Constitutional Order of Belarus and Its Adaptability to the Eurasian Economic Union: A “Living
Constitution” Workaround in Post-Soviet Constitutions and Challenges of Regional Integration, supra
note 14, at 153.

% See Maksim Karliuk, The Eurasian Economic Union: An EU-Inspired Legal Order and Its Limits, 42(1) Review

of Central and East European Law 50 (2017).
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The problem might remain as theoretical in nature. The Constitutional Court has
never identified problems arising from the EAEU legal order. Similarly, no challenges
were made regarding this issue, and Commission decisions are being implemented
by Belarus. There was an attempt for formal cooperation between a national court
of Belarus and the Court of the Eurasian Economic Community (EurAseC) - the
predecessor of the EAEU Court. The Supreme Economic Court of Belarus lodged
a request for a preliminary ruling asking about the application of an international
treaty and two Commission decisions.” However, the communication between the
national and supranational institutions did not work out - the Belarus court withdrew
the request,® whereas the Grand Chamber of the EurAsEC Court, having a right to reject
the withdrawal, continued with the examination and delivered the ruling.” Future
practice will show whether the theoretically problematic issues of compatibility of the
Belarus and EAEU legal orders will arise in practice. If so, there are tools to overcome
them without introducing otherwise undesirable amendments.

3. Ukraine

3.1. Constitutional Provisions

The constitutional system of Ukraine ranks among the most dynamic in post-
Soviet space. Although Ukraine became independent on 24 August 1991, the political
elites did not decide on the text of the Constitution until almost five years later. As
a result, the Ukrainian Verkhovna Rada adopted the Constitution on 28 June 1996,
the last in post-Soviet space. The constitutions of the Member States of the European
Union set the tone of its structure, objectives, and basic principles.”” Consequently, it
makes provision for separation of powers, protection of fundamental human rights,
and democratic freedoms. Therefore, as provided by the Constitution, Ukraine should
become a modern European country willing to depart from its Soviet past and ready
to take sides with States that share international and European democratic values.
Therefore, this constitutional order could not remain stable for long.

" PeweHue Bonbuwoii konnerun Cypa EspA3dC ot 10 uiona 2013 r. // Bronnetens Cyaa Espasuiickoro

3KOHOMMYecKoro coobuectsa. 2013. N2 2. C. 7-17 [Great Collegium of the EurAsEC Court Decision of
10 July 2013, Bulletin of the Eurasian Economic Community Court, 2013, No. 2, at 7-17]. For analysis,
see VicnonuHos A.C. HaBA3aHHbI MOHONOT: NepBoe npetognumnansHoe 3akntoyeHne Cyna EspA3dC//
EBpasuiicknin topuanuecknin xxypHan. 2013. N2 8. C. 21-30 [Alexey S. Ispolinov, An Imposed Monologue:
The First Preliminary Ruling of the Court of the Eurasian Economic Community, 8 Eurasian Law Journal
21(2013)].

% Ocob6oe MHeHue cybn CmupHoBa Mo aeny Ne 1-6/1-2013 [Dissenting Opinion of Judge Smirnov in

the Case No. 1-6/1-2013] (Jul. 2, 2019), available at http://courteurasian.org/page-20991.

®  MoctaHoeneHue Cyna EASC ot 20 mas 2014 . [Decision of the EAEU Court of 20 May 2013] (Jul. 2, 2019),
available at http://courteurasian.org/page-20991.

" For example, Richard C.O. Rezie, The Ukrainian Constitution: Interpretation of the Citizens’ Rights

Provisions, 31(1) Case Western Reserve Journal of International Law 169 (1999); Roman Petrov &
Aleksander Serdyk, Ukraine: A Constitutional Design Between Facade Democracy and Effective Trans-
formation? in Democratization and the European Union 170 (L. Morlino & W. Sadurski (eds.), London;
New York: Routledge, 2010).
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According to the initial version of the basic law, Ukraine was to be a strong presi-
dential republic. Because of tense political periods in Ukraine, the Constitution was
amended to reflect the will of the victorious political establishment. The first revision
took place in 2004, during the “Orange Revolution,”and the aim was to diminish the
powers of the President in favor of the Verkhovna Rada. The second revision in 2010,
an initiative of the newly-elected pro-Russian President, Victor Yanukovych, was to
reinstate the powers of the President to the level of 1996. The third revision, which
followed the 2014 “Revolution of Dignity” (Maidan Revolution), introduced changes
similar to those of the 2004 version of the Constitution, vesting the Verkhovna Rada
with greater powers.

3.2. Application of International Law in the Legal System of Ukraine

Although the Ukrainian Constitution did not abnegate the binding effect of
international treaties within the national legal order, generally-recognized principles
of international law are far from being a fundamental part of the Ukrainian legal
system.”" However, the initial version of the Constitution of Ukraine was technically
less exposed to the influence of international law than the Constitution of Russia or
even Belarus.” The situation is changing because of the progressive Europeanization
of the Ukrainian legal system, and of the Ukrainian judiciary in particular.” The
Constitution of Ukraine provides in Article 9 that:

International treaties that are in force, agreed to be binding by the
Verkhovna Rada of Ukraine, are part of the national legislation of Ukraine.

The conclusion of international treaties that contravene the Constitution
of Ukraine is possible only after introducing relevant amendments to the
Constitution of Ukraine.”

The Constitution declares that only duly ratified international agreements are
part of the national legislation of Ukraine. Following the hierarchy of sources of the
Ukrainian legal system, these treaties rank below the Ukrainian Constitution and above
Ukrainian subordinate legislation. Consequently, even a duly ratified international
treaty is not entitled to override conflicting provisions of the Ukrainian Constitution and
general principles of law contained therein. Nonetheless, a duly ratified international
treaty overrides relevant provisions of subordinate legislation in the event of a conflict.
This concept was subsequently included in Ukrainian legislation and case law of the
Constitutional Court of Ukraine.”

7' Petrov & Serdyk 2010, at 170-193.

72 See Sections 1 and 2 of this article.

7 Ppetrov & Kalinichenko 2011, at 325-353.

7 Another full text in English is available at https://www.wipo.int/edocs/lexdocs/laws/en/ua/ua013en.pdf.

7> 3aKoH YKpaiHu ia 29 uepBHa 2004 p. Ne 1906-1V «Mpo MixHapoaHi aorosopy YkpaiHu» [Law of Ukraine

No. 1906-1V of 19 June 2004. On International Treaties], Art. 19(2) (Jul. 2, 2019), available at https://
zakon.rada.gov.ua/laws/show/1906-15; BucHoBok KoHctuTyLiHoro Cyay Ykpainu Big 11 nunHa 2001 p.
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Nevertheless, the fact that the application of international law within the
Ukrainian legal order is not systematic deserves special mention. First, no settled
practice on the application of provisions of international treaties exists. Moreover,
their place within the Ukrainian legal system is not clear. Before the 2014 Maidan
Revolution, the Ukrainian judiciary hardly referred to international treaties in their
decisions and formally denied their direct effect within the Ukrainian legal system.
However, the conditions have changed.

The judicial reform originating in the implementation of essential elements of
the 2014 EU-Ukraine Association Agreement (EU-Ukraine AA) did not go unnoticed.”
As for the EU-Ukraine AA, it contained such objectives as ensuring the rule of law,
strengthening the judiciary, improving its efficiency, safeqguarding its independence
and impartiality, and combating corruption.” Consequently, Ukrainian judges refer
to international law and decisions of international courts (mainly decisions of the
European Court of Human Rights (ECtHR)) in their decisions. This judicial activism can
be attributed to two possible reasons. The first is the elevated competitiveness and
transparency of the Ukrainian judiciary resulting from ambitious reforms in 2015-
2017.* The second is the policy implemented by international organizations (UN,
OSCE, Council of Europe, EU, and others) since 2014. They have been consistently
investing in training Ukrainian judges in the foundations of international law and
case law of the ECtHR.” Despite these considerable changes, the Ukrainian judiciary
does not apply provisions of international treaties and international law principles,
including ECtHR judgments coherently. The approach is irregular and selective, in
order to satisfy the needs of argumentation in a particular decision.”

Ne 3-8/2001 y cnpasi N2 1-35/2001 [Decision of the Constitutional Court of Ukraine on the Statute of
the International Criminal Court of 11 July 2001 No. 3-v/2001 in the Case No. 1-35/2001] (Jul. 2, 2019),
available at https://zakon.rada.gov.ua/laws/show/v003v710-01.

7® Association Agreement between the European Union and its Member States, of the one part, and

Ukraine, of the other part (Jul. 2, 2019), available at https://eur-lex.europa.eu/legal-content/EN/ALL/
2uri=CELEX%3A22014A0529%2801%29.

77 Arts. 2 and 14 of the EU-Ukraine AA.

’®  Among these reforms were: elimination of high specialized courts with subsequent sacking of all

judges who worked in these courts and introduction of a transparent system of selection of judges
of common courts and the Supreme Court of Ukraine in 2016-2017. Detailed knowledge of the
ECHR and the case law of the ECtHR are among key criteria of eligibility of newly appointed judges
in Ukraine, more information is available at http://vkksu.gov.ua/ua.

7 For example, the OSCE has drafted a comprehensive handbook for Ukrainian judges on application of

decisions of the ECtHR [3acTocyBaHHA NpaKTyKy EBPONENCbKOro Cyay 3 Npas MOAUHN NPY 34iNCHEHHI
npaBocyaan: HaykoBo-metoguuHuii nocioHmk ana cyaais] (Jul. 2, 2019), available at www.osce.org/uk/
ukraine/232716?download=true. The Supreme Court of Ukraine launched a substantive handbook on the
ECHR and database on the relevant case law of the ECtHR for the Ukrainian judges (Jul. 2,2019), available
at www.scourt.gov.ua/clients/vsu/vsu.nsf/(documents)/04041CB11A2E814EC2257F9900411906.

* For instance, PileHHs KoHcTtuTyuiiHoro cyay Ykpainu Bif 25 ciuHa 2012 p. N2 3-pn/2012 y cnpasi

N2 1-11/2012 [Decision of the Constitutional Court of Ukraine on the Pension Fund of Ukraine of 25 January
2012 No. 3-rp/2012 in the Case No. 1-11/2012] (Jul. 2, 2019), available at https://zakon.rada.gov.ua/laws/
show/v003p710-12.
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In order to promote the application of the ECHR and case law of the ECtHR, the
Ukrainian Verkhovna Rada adopted a 2006 Law “On the Execution of Judgments
concerning the Application of Practice of the ECtHR,”" according to which ECtHR
judgments regarding Ukraine are binding and are to be executed on the territory of
Ukraine as a matter of priority.” The law requires effective enforcement of the ECtHR
judgments and payment of compensation. It also concerns revisions of the Ukrainian
court decisions related to or caused by the ECtHR judgments. Furthermore, this law
states that the Ukrainian judiciary is bound to consider ECtHR case law as a source of
the national legal system.” The authorized State agency of Ukraine (Representative
of Ukraine in the Council of Europe) must monitor national legislation and practices
to ensure they are in line with the ECHR and case law of the ECtHR.* It should be
added that, in prior years, the Constitutional Court of Ukraine and Ukrainian general
courts partly followed the practice of referring to the ECtHR case law and recognized
the binding nature of ECtHR judgments in their decisions.”

In this context, the current application of international treaties and other sources
of international law discourages the Ukrainian judiciary from including references to
the EU acquis in their decisions. One important goal for the moment is the effective
implementation of the Energy Community Treaty (EnC) and the EU-Ukraine AA within
the Ukrainian legal system. We do not know whether the Ukrainian judiciary views
decisions of the EU-Ukraine common institutions set up under the AA and the Treaty
of the EnC as sources of national law. The effective implementation of the respective
agreements in the legal system of Ukraine could be achieved by the adoption of
a special law similar to the 2006 Law “On the Execution of Judgments concerning the
Application of Practice of the ECtHR." Ukrainian administrative courts have referred to
the case law of the CJEU without, however, providing the legal reasoning behind this.
This approach generated confusion within the Ukrainian judiciary, who repeatedly and
mistakenly made references to CJEU cases as ECtHR cases. Consequently, in 2014 the
High Administrative Court of Ukraine made a statement that Ukrainian administrative
court decisions may not be based on doctrines and principles in CJEU case law. At

® 3akoH YKpaiHu Big 23 nioToro 2006 p. N2 3477-1V «Mpo BUKOHaHHA pillieHb Ta 3aCTOCYBaHHSA NPaKTUKM

€Bponencbkoro cygy 3 npas noguHun» [Law of Ukraine No. 3477-1V of 23 February 2006. On the
Execution of Judgments concerning the Application of Practice of the ECtHR] (Jul. 2, 2019), available
at https://zakon.rada.gov.ua/laws/show/3477-15.

#1d. Art. 2.
¥ 1d. Art.17.
¥ Id. Art.18.

¥ For example, PieHHs Buworo cneuianizoBaHoro cyfy YkpaiHu 3 po3rnagy LMBiNbHMX | KpUMiHanbHMX

cnpas Big 19 notoro 2013 p. N2 5-915 [Decision of the Highest Specialized Civil and Criminal Court of
Ukraine of 19 February 2013 No. 5-915 (Y. Lutsenko case)]. Analysis of case law of the Ukrainian courts,
available at www.reyestr.court.gov.ua, indicates a steady increase of references to the case law of the
ECtHR by Ukrainian judges since 2014.
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7

the same time, it could act as argumentation and a “persuasive source of reference
regarding the “harmonious interpretation of national legislation of Ukraine with
established standards of the EU." The High Administrative Court considers that one
reason for this practice is the need to effectively implement the EU-Ukraine AA.*

3.3. Impact of the EU-Ukraine Association Agreement on the Ukrainian Legal
System

The EU-Ukraine AA has affected significantly the Ukrainian legal system for
a number of reasons. First, the EU-Ukraine AA has triggered and is likely to trigger
further constitutional amendments to ensure that Ukraine shares EU common
democratic values and effectively enforces the EU-Ukraine AA. Second, the Ukrainian
judiciary is expected apply the provisions of the EU-Ukraine AA and the relevant EU
acquis in the implementation of the EU-Ukraine AA, which would directly affect the
Ukrainian legal system. Third, the decisions of common institutions set up under the
EU-Ukraine AA will become part of the national legal system. As a result, the national
executive and judiciary will put them into action.

3.3.1. Constitutional Amendments

On 2 June 2016 the Verkhovna Rada adopted the Law on amending the Con-
stitution of Ukraine (with respect to justice), which became one of the first “post-
Maidan” constitutional amendments.” Initiated by President Poroshenko to
combat corruption and increase the independence of the judiciary in Ukraine,
they produced considerable public debate in Ukraine and beyond. Externally, the
European Commission for Democracy through Law (Venice Commission) made
two thorough studies of the draft amendments for their compliance with European
standards and emitted several important reservations.* Internally, on one hand,
the draft amendments were criticized for extending the authority of the President
of Ukraine: notably, the power to influence the appointment of judges, to narrow
the scope of judges’ immunity, and to retain a complicated system of specialized

¥ IndpopmaLliiiHnit nucT Buioro aamiHicTpaTaHoro cyay Ykpaiuu sin 18 nuctonana 2014 p. N2 1601/

11/10/14-14 [Information Letter of the High Administrative Court of Ukraine of 18 November 2014
No. 1601/11/10/14-14] (Jul. 2, 2019), available at http://www.vasu.gov.ua/sudovapraktika/inf_list/
i118_11_2014_1601_11_10_14-14/.

¥ 3akoH YKpaiHu Big 2 uepsHa 2016 p. Ne 1401-VIII «[po BHECEHHA 3MiH A0 KoHcTuTyuii Ykpainu (wono

npaBocyagsn)» [Law of Ukraine No. 1401-VIIl of 2 June 2016. On Amending the Constitution of Ukraine
(as to Justice)] (Jul. 2, 2019), available at https://zakon.rada.gov.ua/laws/show/1401-viii.

¥ The reservations concerned mainly the scope of judges’ immunity and preserving the balance of

power in the procedure of appointment of judges and prosecutors (election of the Highest Law
Council, which is responsible for the appointment of judges (qualified majority voting) and right of
the Ukrainian Parliament to veto the appointment and removal of the General Prosecutor of Ukraine).
European Commission for Democracy through Law (Venice Commission), Opinion No. 803/2015 of
26 October and of 3 December 2015.
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courts in Ukraine. On the other hand, according to the Office of the President of
Ukraine, the constitutional amendments were essential to achieve the objectives of
the EU-Ukraine AA related to sharing common values, combating corruption, and
improving access to the judiciary. More importantly, the constitutional amendments
warrant that Ukraine observes the essential elements of the EU-Ukraine AA (respect
for the principle of the rule of law)* and meets the objectives of Title Ill of the
EU-Ukraine AA on justice, freedom and security. In accordance with this document,
Ukraine should consolidate the rule of law, improve the efficiency of the judiciary,
safeguard its independence and impartiality, and combat corruption.”

The EU institutions expressed sufficient support for the constitutional reform in
Ukraine. The annual report on the progress of implementation of the EU-Ukraine
AA contained positive remarks about the 2016 constitutional amendments. That
legislation

strengthens judicial independence and [reorganizes] the court system,
by streamlining the judicial instances (from four to three) and by subjecting
the sitting judges to examinations and mandatory electronic asset
declarations.”

The most considerable modification in the constitutional reform in Ukraine
introduced by the EU-Ukraine AA* can be seen in revised Article 124 of the
Constitution wherein it is stated that

Ukraine may recognize the jurisdiction of the International Criminal Court
as provided for by the Rome Statute of the International Criminal Court.

This amendment affects the 2001 Decision of the Constitutional Court of Ukraine.
According to the respective Decision of the Constitutional Court of Ukraine, the
jurisdiction of the International Criminal Court does not comply with the national
Constitution, and, consequently, the ratification of the former by the Ukrainian
Parliament cannot be possible.” The wording of revised Article 124 of the Ukrainian

¥ preamble, Art. 1(2)(e) and Art. 2 of the EU-Ukraine AA.
*Id. Art. 14.

' Joint Staff Working Document “Association Implementation Report on Ukraine;’ SWD(2016) 446 final,

Brussels, 9 December 2016.
> Art. 8 of the EU-Ukraine AA.

% Decision of the Constitutional Court of Ukraine on the Statute of the International Criminal Court,

supra note 75. Therein the Constitutional Court of Ukraine stated that in accordance with the Rome
Statute the International Criminal Court complements the system of national judiciary. For example,
the International Criminal Court may exercise its jurisdiction on territories of the countries which are
Parties to the Rome Statute. It contradicts the Title VIl Judiciary” of the Constitution of Ukraine which
(Art. 124) provides that “delegation of competences of national judiciary is not permitted.”



