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Abstract:

The new environmental policies have established that the party responsible for causing
environmental damage must bear all the costs related to preventive measures against pollution, as
well as the restoration of the damaged areas to their original state, based on the polluter payer or
polluter pays principle. This is considered to be a special type of liability because of its close link
with environmental protection and the specific nature of environmental damage, which has led to
the development of environmental liability. This principle also contributes to the establishment of
new rules for modern civil liability, as it is a principle that goes beyond the traditional rules of
liability based on fault, which have become incapable of compensating these damages.
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INTRODUCTION:

The issue of environmental protection has become an obligation for every State by being enshrined
in its legal system. This has been confirmed by recent trends, first at the international level and then
at the legal level. It is imperative to hold accountable anyone who violates the rules of environmental
protection and to make him responsible for repairing the damage caused by this violation.

Algeria, like other countries, has been trying to find the main mechanisms for reconciling the need
for development on the one hand and the protection of the environment in the context of sustainable
development on the other. This is because environmental risks have become a serious and imminent
threat to humanity and other living beings. Therefore, everyone must protect the environment from
any pollution that may threaten it, at a time when the dangers threatening the environment have
escalated due to technological development and the inventions created by man for his well-being.
These have become a source of notable destruction and damage to the environment, transforming it
from a source of benefit to a source of harm that constantly threatens it, necessitating the
establishment of a legal system capable of preserving and protecting it.

The Algerian legislator has enacted legislation that includes mechanisms to put an end to any
behaviour that is harmful to the environment, the most important of which is the Environmental
Protection Code, which includes a number of principles aimed at preventing the causes of
environmental pollution, whether existing or introduced by man. The “polluter pays” principle is one
of the mechanisms established to protect the environment from environmental damage that has
special characteristics that make the basis for establishing civil liability to compensate for such
damage different from the traditional basis on which liability is based in normal circumstances, as
announced in Principle 16 of the 1992 Rio Declaration.

Importance of the study:

The importance of the subject of the study we are dealing with lies in the protection of the
environment from the serious dangers that threaten it, starting from the “polluter pays” principle,
which is an objective basis for civil liability, since the traditional rules of the latter do not serve the
necessary preventive and deterrent purpose.

Objectives of the study:

To shed light on the “polluter pays” principle and its role in compensation for environmental damage,
to study it from the perspective of civil liability and its effectiveness in establishing a new approach
to the traditional foundations of civil liability, to search for the legal basis on which this liability is

1277


mailto:ferrahrabiaa920@gmail.com
mailto:meriem@univ-guelma.dz

RUSSIAN LAW JOURNAL Volume - XII (2024) Issue 2

based, to consider the possibility of compensating for environmental damage from the standpoint of
the theory of fault as a traditional basis for civil liability, as well as the extent to which the “polluter
pays” principle is adopted as a legal basis for claiming compensation.

Research problem:

The research question is To what extent can the “polluter pays” principle be adopted as a new basis
for civil liability?

Methodology of the study:

In order to answer this problem, we decided to use the analytical method to analyse the legal texts
related to the subject, as well as the descriptive method to familiarise ourselves with the subject of
the study and to provide details about its main aspects and legal dimensions, as established in the
positive laws.

Study plan:

In order to achieve the objectives set, we adopted a two-pronged approach comprising two sections.
The first section dealt with the concept of the Polluter Pays Principle, which we divided into two
requirements. The first requirement was the definition of the polluter pays principle and the second
requirement was the characteristics of the polluter pays principle. The second section focused on
the effectiveness of the Polluter Pays Principle as a basis for claiming compensation for environmental
damage, which included two requirements. The first requirement was the legal basis of the Polluter
Pays Principle and the second requirement was the impact of the Polluter Pays Principle on the
traditional foundations of civil liability.

The first part: The concept of the polluter pays principle

The Polluter Pays Principle, or the Responsibility of the Polluter, is the cornerstone of environmental
law at both the national and international level, as it embodies the effective protection of the
environment by ensuring that the burden of environmental pollution is borne by the one who caused
it, i.e. the polluter!.

We will address the concept of the polluter pays principle by defining it and outlining its
characteristics.

The first requirement: The definition of the polluter pays principle

We will provide a doctrinal definition and a legal definition of the Polluter Pays Principle.

The first subfactor: The doctrinal definition

The English scholar “PRIEUR” defined it as “the polluter bears the social cost of the pollution he
causes, which leads to him being held responsible for the ecological damage, in order to cover all
the effects of the pollution, not only on property and persons, but also on the environment and
nature?.

Similarly, the scholar “Sreenivasa Rao”, Special Rapporteur of the International Law Commission,
considers the Polluter Pays Principle as the best way to distribute the costs of preventing and
combating pollution, and the application of this principle includes both preventive and remedial
measures>.

The polluter pays principle means that the polluter, who may have caused pollution by his activities,
is obliged to bear the costs of measures to eliminate such pollution and to prevent its harmful effects
by restoring the environment to its original condition*.

If the polluter is required to bear all the costs of pollution control, he should not receive any financial
assistance or support to combat the pollution he has caused, as it would be contrary to the polluter-
pays principle for the polluter to receive any form of subsidy or support?.

Section Two: The Legal Definition

The Algerian legislator did not include the polluter-pays principle in the 1983 environmental
protection law, although several implementing decrees were issued. However, the real consecration
of the Polluter Pays Principle came with the 1992 Finance Law, which enshrined the principle in Article
117¢. It was also enshrined in Law 03/10 on the protection of the environment in the context of
sustainable development, which defined it as the principle according to which any person who causes
or is likely to cause environmental damage is obliged to bear the costs of all measures to prevent and
reduce pollution and to restore the sites and the environment to their original state’.
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The legislator’s aim in enshrining this principle is to make the polluter bear the social cost of the
pollution he causes. It is a form of financial pressure on the polluter to refrain from polluting or at
least to reduce the pollution resulting from industrial activity®, whether the polluter is a natural or
legal person. The polluter is obliged to pay the necessary compensation to others to combat this
pollution, prevent its spread and aggravation, as determined by the competent environmental
protection authorities®.

These authorities levy a tax on polluters who cause environmental damage through their various
economic activities, the rates of which are determined on the basis of an estimate of the quantity
and severity of the polluting emissions™?.

What is also striking about the Algerian legislator’s definition of “any activity that has caused or may
cause damage to the environment” is that it embodies both the preventive and curative aspects of
the polluter-pays principle.

The explicit recognition of the principle in this law has helped to strengthen legislative,
administrative and judicial practice, as it is a mandate from the Algerian legislator to the competent
national public administration bodies to formulate policies and monitor the practical implementation
of environmental legislation, especially since the principle is applied at the national level in more
realistic situations, far removed from the compromises raised at the international level'?.

The second requirement: Characteristics of the Polluter Pays Principle

The first branch: An economic and legal principle

An economic principle that ensures a fair distribution of the costs of environmental protection,
regulates the value of this charge and makes it possible to establish a financial policy for combating
pollution and reducing its effects'. Its origin lies in the application of an economic rule that aims to
impose a tax on the good or service that causes environmental damage, and also aims to promote
the optimal and rational use of natural resources'.

It is a legal principle that corresponds to the idea of justice by obliging those who cause
environmental damage to bear the consequences and to be responsible for compensating and
repairing the damage™.

The second branch: A preventive and remedial principle

This is a principle of a preventive nature, since the person responsible for the activity that is harmful
to the environment bears all the costs necessary to prevent the occurrence of environmental damage.
The aim is to encourage all users of environmental resources to take greater care to prevent or reduce
pollution®. It is clear that the Algerian legislator, through article 3, paragraph 7, of the above-
mentioned law 03/10, has emphasised the preventive nature of the “polluter pays” principle through
the phrase “may cause damage to the environment”, which requires the polluter to bear all the costs
of preventing and reducing pollution'’.

It is also a remedial principle, as it guarantees compensation for the damage caused by pollution®.
The legislator also emphasised the remedial nature of this principle in article 3 of the aforementioned
law, by stating that “any person whose activity causes damage to the environment shall bear the
costs of all measures to restore the places and their environment to their original state”°.

The second issue: The effectiveness of the polluter pays principle as a basis for compensation for
environmental damage

The nature of the environmental damage caused by the various activities that pollute and aggravate
the threat to the environment makes it necessary to seek compensation for this damage on the basis
of the polluter-pays principle. This makes it necessary to examine its legal basis in both French and
Algerian law, as well as its impact on the traditional bases of civil liability.

The first requirement: The legal basis for the polluter pays principle

The polluter pays principle evolved in the 1990s from an economic principle to a legally recognised
principle, enshrined in many international environmental agreements and national legislation.lIt is
seen as an application of the well-known principle of “the gain with the loss”, where the entity
operates, makes a profit and pollutes the environment, and therefore pays for it. Accordingly, the
“gain with the loss” principle is the legal basis for the polluter pays principle?°.

1279



RUSSIAN LAW JOURNAL Volume - XII (2024) Issue 2

The first branch: In French legislation

The French legislator was the first to enshrine this principle in the 1995 law to strengthen
environmental protection, known as the Barnier law?'. During the debate on this law, members of
parliament proposed the introduction of an environmental tax, but there was disagreement on how
this tax should be introduced, how it should be financed and to whom it should be paid. In the end,
the Barnier Law was adopted, which established the polluter-pays principle as one of the financial
means to generate new tax revenues. Similarly, taxes related to pollution were enshrined in the 1999
Finance Act?2.

The second branch: In Algerian legislation

Despite the adoption of several implementing decrees for the 1983 environmental protection law,
the Algerian legislator did not incorporate the “polluter pays” principle into the law. It was not until
the 1992 Finance Law that the principle was actually enshrined. As for the implementing decrees of
the Finance Law concerning the application of pollution taxes, they were all issued in 1993. The value
of these taxes on polluting or hazardous activities was revised in 2000 under Article 54 of that year’s
Finance Law, and recently revised again under Article 88 of the Finance Law of 2020%.

This latest Finance Law also introduced a new tax related to an additional charge on industrial waste
water, based on the volume of water discharged and the pollution load resulting from the activity
exceeding the established limits?4. It also introduced a new annual pollution tax on vehicles and
mobile machinery?, payable by the owner of the vehicle or machinery when the insurance contract
is taken out.

The legislator considers the polluter responsible for the damage caused to the environment by his
activities, even if these activities are legitimate and comply with legal norms and criteria. In this
way, the legislator recognises material damage?.

The second requirement: The Impact of the Polluter Pays Principle on the Traditional Foundations
of Civil Liability

Traditional civil liability is the liability that arises under existing rules that are not specifically
designed to compensate for environmental damage. This theory bases liability on the idea of fault as
an essential element without which liability cannot exist. It is primarily concerned with the behaviour
of the responsible person, and we cannot conceive of liability without fault, whether intentional or
unintentional?’.

However, as a result of industrial progress and the increasing problems faced by society, especially
the problem of environmental damage, the theory of fault has been undermined. There is therefore
an urgent need to find new legal rules to ensure effective protection of the environment and of those
affected by environmentally harmful activities. This can be found in the polluter pays principle as
the basis for civil liability based solely on the theory of environmental damag?®, which will be the
focus of our research in this requirement.

The first branch: The inadequacy of traditional civil liability to compensate for environmental
damage

First: Establishment of environmental civil liability based on the theory of fault

Established fault is the basis for all cases in which personal tort liability arises from a personal act.
Established fault is fault whose existence is beyond doubt and which the injured party must prove.
In environmental civil liability, fault is established when there is a breach of the legal obligations set
out in environmental legislation or a breach of the general duty not to harm others?. This means that
environmental civil liability does not arise from the mere occurrence of the harmful event itself, but
requires a breach of the duty of vigilance and care revealed by that event. This means that the event
must be attributed to a legally defective behaviour, i.e. the idea of fault. All of this is the
responsibility of the injured party, who must prove, with convincing evidence that is admissible in
court, that the behaviour of the owner of the harmful activity was defective and unlawful.

The French judiciary has applied the theory of established fault on many occasions in the field of
environmental damage, and has established the civil liability of the owner of an industrial plant for
the gases emitted by it, which led to the death of neighbouring plants, on the basis of established
fault.
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This theory has been established for a considerable period of time and has not been confined to the
domestic sphere, but has extended to the international sphere, where jurisprudence in the early
twentieth century found its desired solution in the liability of the State, imposing civil liability on it
on the basis of the text of Article 3 of the Draft Articles on the Responsibility of States for
Internationally Wrongful Acts, prepared by the International Law Commission, which provides: “The
State is responsible when there is a clear degree of State fault attributable to the acts or omissions
of officials responsible for the application of the law”3'.

Despite the stabilisation of this theory and its adoption for a period of time within the framework of
civil liability, it has become an inadequate idea to provide adequate protection to those affected in
many areas of human activity, especially environmental ones. As a result, in many cases there has
been a gradual lack of justice in the law, due to the inability of the victims to prove the fault of those
who caused the damage, which in turn has affected the judiciary, which in many cases has been
helpless to compensate the victims32.

Second: Difficulties in adopting the fault theory as a basis for liability for environmental damage
The reason why this theory is insufficient to provide legal protection to the victims is due to the
following three difficulties:

The first difficulty: The occurrence of pollution damage from legitimate activities: Pollution damage
does not in all cases arise from the commission of wrongful acts or torts or violations of applicable
environmental laws. On the contrary, in most cases they arise from legitimate activities whose
operators have obtained prior authorisation from the competent administrative authority and have
complied with the requirements of the applicable laws, without any unlawful act or deviation from
the usual conduct.

The second difficulty: The impossibility of proving the fault of the owner of the polluting activity:
Proving the fault of the polluter is not easy in all cases. It may be difficult or even impossible for the
victim to prove the existence of fault on the part of the polluter. As a result, the victim is left alone
to bear the damage caused by the pollution3.

The doctrine attributes the inability of the victim to prove such fault to the following five reasons:
1. The victim is often far from the polluting activity and has no connection with it, and it is difficult
for him to know whether the necessary measures and precautions have been taken to prevent or
mitigate the damage.

2. The lack of modern technological methods to detect the negligence of the owner of the polluting
activity.

3. The financial limitations of the persons affected by the pollution, since the determination of the
polluter’s fault may require the assistance of technical experts, the cost of which they cannot
afford?®.

4.The special nature of environmental damage is an obstacle to proving fault, as environmental
damage does not appear immediately after the pollution incident, but is often delayed and discovered
only after a long period of time.

5. When pollution damage is shared by several activities or persons, the fault is shared by all of them,
making it impossible to identify the guilty party3®.

The third difficulty: The possibility for the perpetrator of the harmful activity to escape liability:
The perpetrator of the harmful activity can discharge the environmental civil liability based on the
established fault by proving the absence of fault on his part. This is done by providing evidence of
the measures and precautions required by the environmental legislation and by proving their diligence
according to the standard of a prudent person. They can also exonerate themselves from liability by
proving the absence of fault on their part by proving that the environmental damage that has affected
others or the environment itself is due to an external cause beyond their control, such as force
majeure, an unforeseeable accident, the fault of a third party or the fault of the injured part¥.
The second branch:

The Polluter Pays Principle as a Modern Objective Basis for Compensation of Environmental
Damage
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After the fault-based theory proved inadequate to achieve environmental civil liability and to provide
effective protection for those harmed by activities, the attention of jurisprudence, legislation and
the judiciary turned to the theory of civil liability based on compensation for damage, even without
fault, to the victims of environmental pollution. This is considered to be the most appropriate modern
means and the most suitable basis for achieving environmental civil liability®. The latter varies
according to the nature and diversity of the environmental damage, but objective liability seems to
be more in line with the developments of modern technologies, which have led legal thinking and
jurisprudence to search for bases more suited to these serious damages. However, the inadequacy of
objective liability alone to cover damage or new sources of pollution has led to the emergence of the
polluter pays principle, which coincides with the idea of sustainable development, which requires
economic development to be achieved without depleting environmental resources®.

The unique nature of environmental pollution makes it difficult to establish a direct causal link
between the behaviour of the polluter and the damage suffered by the victim. Consequently,
compensation for environmental damage is based on the principle of strict liability, which underpins
the “polluter pays” principle®. The civil liability regime under this principle responds to the concerns
raised by increasing risks, as the legal scholar “Dubois” argues that the “polluter pays” principle is a
new application of strict liability in a different form and shape from traditional strict liability. This
principle has broadened the scope of its application and the range of its objectives, embodying the
pillars of sustainable development*'.

The “polluter pays” principle as a basis for civil liability makes every polluter responsible for the
resulting damage.

This principle is considered to be the common result of all bases, as it is based on considerations of
justice and fairness.lIt is not appropriate for the polluter to benefit from an activity without being
obliged to bear the consequences of that activity and any resulting damage.

It is not appropriate for the polluter to derive a profitable benefit from an activity without being
obliged to bear the consequences of that activity and any resulting damage®.

While civil liability under traditional rules arises only as a result of a court judgment after the dispute
has been brought before the competent judicial authority, the situation is different when we are
dealing with civil liability based on the polluter pays principle. In this case, the obligation to pay
compensation arises automatically and directly, irrespective of the legality or illegality of the act*.
The obligation to pay compensation under the “polluter pays” principle starts with the
commencement of the activity and extends beyond it if damage occurs. It is sufficient for the
implementation of this principle that the competent administrative bodies take on this task and that
the compensation is not in all cases paid directly to the victim, as in the case of traditional liability,
but is usually paid to other bodies, such as the public administration in charge of the collection*.
The “polluter pays” principle is a tool for pollution insurance, as it recognises the automatic
compensation of victims through the advance payment system, which is more flexible in dealing with
incidents with high environmental risks*.

Conclusion:

The Polluter Pays Principle aims to achieve the concept of sustainable development based on a
balance between the needs of development and the needs of environmental protection. It plays an
important role in covering the aspect of civil environmental liability and providing compensation for
any environmental damage, as it is a hew approach to ensuring compensation and repairing such
damage, which the theory of fault has failed to compensate for most damage, especially
environmental damage, due to the great difficulties faced by this theory. This has necessitated the
adoption of the theory of strict environmental liability through the application of the polluter pays
principle, as it is compatible and in harmony with the nature and specificity of environmental
damage, because it overcomes all the difficulties of proving fault, as it does not require the
occurrence of fault at all. It does not look for fault, but for the party responsible for the
environmental damage.

The main findings:
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- Advances in science and technology, together with the various risks and damages associated with
them, have demonstrated the inadequacy of the fault-based theory to provide adequate protection
for those affected by environmentally harmful activities. Most of these activities are initially lawful
and no fault has been committed, yet serious environmental damage still occurs despite the exercise
of more than the necessary care to prevent it.

- The “polluter pays” principle, as the basis for objective environmental liability, is based on a
different legal concept from that underlying the fault-based theory. It does not require the existence
of fault, which is considered to be the greatest obstacle in environmental disputes, but it is sufficient
that the damage has occurred, even if no fault has been committed.

- The contribution of the “polluter pays” principle to reducing the rate of pollution through a system
of imposing financial costs and compensation on the party responsible for the environmental damage.
- The “polluter pays” principle takes the form of an economic mechanism for environmental
protection.

- The contribution of the “polluter pays” principle to the development of civil liability rules in terms
of compensation for environmental damage characterised by specific features such as invisibility,
delayed effects and difficulty in identifying the source.

- To consider the “polluter pays” principle as the basis for civil liability in environmental matters and
as a new and broad application of objective liability.

- The essence of objective liability is the search for the party responsible for the damage, not the
party responsible for the fault.

- Relying solely on objective liability cannot cover all environmental damage and this is where the
role of the polluter pays principle is appreciated.

Proposals:

- The need to put into practice the “polluter pays” principle by determining how to apply paragraph
7 of article 3 of law 03-10 on environmental protection in the context of sustainable development.

- Trying to solve the problem of environmental tax collection through administrative intervention to
improve the alternative solution through the effective application of articles 76, 77 and 78 of the
aforementioned law.

- Focusing on the environmental awareness of natural and legal persons, since the environment is not
subject to financial compensation.

- The lack of effective implementation of the “polluter pays” principle, as it does not adequately
remedy environmental damage in Algerian law, which requires the intervention of the legislator to
fill the legal gaps.
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