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Abstract 

A legal separation is a court-supervised arrangement that allows couples to live separate 

lives. This is usually by living apart. The court directs financial obligations, child visitation, and 

child support.Islamic countries, such as Brunei, prefer divorce to separation. Divorce is frowned 

upon by the religious system. Separation procedures are often similar to separation procedures.In 

Korea, the law focuses on separation. The law governing separation is a minor version of the 

separation law. In Japan, separation is not allowed. However, nullifying marriage is provided for 

in law. Couples who want to separate must navigate the law to establish grounds for separation. 

This paper compares some aspects of separation between husband and wife in Korea, Japan, and 

Brunei. It provides instances of how couples in the mentioned countries have been able to use the 

law to separate. In an Islamic country such as Brunei, separation is preferred to divorce because 

divorce is frowned upon by the religious system. Separation destroys the normal flow of finance 

and financial management among families and may tamper with the everyday life of the 

affected.Separation is mainly treated as a step before the divorce. Therefore, most legal 

procedures attached to separation involve property division, financial obligations, child visitation, 

and child support. Consequently, separation procedures are often similar to separation 

procedures. In Korea, the law focuses on divorce. However, couples should create an agreement 

that outlines how they will support their children and how they will access them.The complexities 

and dynamics of marital relationships and families established through institutional marriage pose 

a significant challenge to family law. Despite the reforms in Korean Family Law, there still exist 

legal limitations and controversies which the law has not been able to address effectively. 

Keywords: Separation, husband and wife separation, separation policies, separation in Japan, 

Korea, and Brunei 

1. Introduction. 

Judicial separation is a legal separation whereby couples that do not want to divorce apply such 

that although they are seen as married, they are not legally recognized as a couple under Korean 

family law. According to Nestor (2004), judicial separations are, and most apply to, couples that 

cannot bear the cultural and religious stereotypes about separation. Still, their marital relationship 

is no longer working out. Judicial separation is sought when the couple cannot amicably agree on 

the terms of living apart in the same dwelling. A couple still married but want to divorce shortly 

may seek judicial separation records to fulfill legal separation requirements. Although the legal 

requirements for judicial separations are similar to divorce, Crowley & Harding (2015)  reveals that 

a couple is not obliged to explore alternatives to save a breaking relationship. It is worth noting 

that judicial separation bars the applying partners from remarrying. Nestor (2004) says judicial 

separation is a complex and controversial decision. The couple should seek advice from a family 

therapist to lower the party’s vulnerability to depressive experiences after a successful application. 

A free clinic offers family counseling, and people should take this opportunity. 

To make a successful judicial separation application O’Sullivan (2016)  points out that a partner 

must fail to uphold fidelity or behave in a manner that makes it unreasonable for the other to 
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continue living with them. The applicant must prove before the court that the couple has lived 

apart or one party deserted the other for one year before the date of application. Living apart is 

recognized by the Family Law Act 2019 as living without an intimate and committed relationship. 

Scherpe (2016) reveals that the successful application of a Judicial Separation decree means that 

the couple no longer lives together. The couple should shun intimate relationships if they are in the 

same dwelling. As McGowan (2016) argued, the absence of sexual intercourse does not necessarily 

mean the marriage ceases to be intimate. Under the Family Law Act 2019, judicial separation gives 

a court the jurisdiction to exercise its powers in dividing marital finances and property, mainly 

when the couple cannot cooperate in matrimonial wealth sharing. Similar to divorce, judicial 

separation means the succession rights become null and void unless the couple makes a fresh 

agreement to that effect. 

Separation is mainly treated as a step before the divorce. Therefore, most legal procedures 

attached to separation involve property division, financial obligations, child visitation, and child 

support. Consequently, separation procedures are often similar to separation procedures. In Korea, 

the law focuses on divorce. However, couples should create an agreement that outlines how they 

will support their children and how they will access them. The decree of judicial separation was 

first introduced into English law in 1857 under the Matrimonial Causes Act of that year. It replaced 

the old ecclesiastical decree of divorce a mensa et thoro, which that Act abolished. Like the old 

decree, its prime purpose is to relieve the petitioner from the duty of cohabiting with the 

respondent. A spouse may opt for a decree of judicial separation – instead of divorce – for several 

reasons. Firstly, divorce may be objectionable on religious grounds. Such a scenario is actual for 

mostCatholic believers who continue to believe in the indissolubility of marriage. Secondly, a 

spouse may still hope for reconciliation with the other spouse. Hence, judicial separation gives the 

spouses an immediate remedy of remaining apart while trying to solve their marital differences. 

Thirdly, there may be some technical difficulties associated with divorce proceedings. For instance, 

a petitioner may not obtain a divorce decree because the marriage is less than three years old. 

Under these circumstances, a decree of judicial separation will serve the immediate purpose of 

relieving the spouses of the duty to cohabit while at the same time leaving the way open for 

divorce on the ground on which they granted the decree in case there is no reconciliation within 

three years. Therefore although the number of cases involving judicial separation is negligible as 

compared with divorce, the decree is both relevant and essential in family law 

2. Family Law and Separation 

Separation is a plague in most marriages resulting in long durations of anxiety and emotional 

distress among all parties involved. The conflicting situations upon which separations lay 

foundations among separated tend to create vast sets of divisions both among parents and children. 

The resulting environment, also called triangulations, may fuel elements of mental health concerns 

resulting from depression and shock of responsibility demands. The struggles for power and other 

marital responsibilities significantly hinder the normal development of children. Further 

consideration of destructive separation may include that most separations take the children to live 

in a stressful and depressing environment because they feel abandoned and not wanted by either 

parent. Moreover, the consents often result in a blame game and exposure of these young ones to 

hostile environments, as often recognized in street families.  

Separation destroys the normal flow of finance and financial management among families and may 

tamper with the everyday life of the affected. Meeting daily needs, for example, may become a 

problem for the ex-wife or ex-husband if the earnings are insufficient to cater to the expenses. The 

children become bothered by every encounter because they do not get enough pocket money and 

other daily demands, making them vulnerable to radicalization. Thus, they may become members 

of terror groups in their teenage periods to earn a decent living and disjoin the community which 

raised them. It is more harmful when families suffer domestic violence before separation levels. 
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2.1. Separation in Brunei 

Separation in Brunei is governed under the dissolution of marriage act. According to the act, “The 

High Court shall, notwithstanding the provisions of any other law, but subject to the provisions of 

this Act, have the same powers as those vested in the Family Division of the High Court in England 

on 1st January 1992,in relation to the matters specified in section 3 of this Act.” Since Brunei is a 

Muslim majority country, the high court’s jurisdiction is only in non-muslim cases.  

In 2010, the Sultan of Brunei, HassanalBolkiah, separated from his five-year-old wife, with whom he 

had two children. This was the second separation by the Sultan after separating Mariam Abdul Aziz, 

his stewardess wife. The Sultan is a respected individual in Brunei and can be emulated by citizens 

of Brunei, who feel that if their Sultan can separate, they can even make separation when they 

face marital difficulties. In some cases, the court directed the division of shared property between 

divorced couples. In Hajah Amit v. Haji Bungsu, the plaintiff filed a petition for the transferred 

property. The court awarded her the right to receive part of the property as payment because she 

assisted her spouse in the business dealings of acquiring the property. In Massiah v. AwangKhamis, 

the former wife petitioned for shared property. Also, she claimed to be the sole owner of parcels of 

land, arguing that her husband registered the fields in his name after purchase completion. The 

court granted the petition by the plaintiff, and all the parcels of land were returned to her. 

Chief Kathi’s court directive sentenced the case according to syarak based on the plaintiff’s rights. 

These examples of points won by women will guide and motivate other women undergoing the same 

circumstances to file for separation, hence the rising separation cases in Brunei. Recent separation 

topics in Brunei include EngkuEmran and his wife, ErraFazira, a famous actress. ErraFazira 

commented that their marriage had experienced Irreconcilable differences. Another high-profile 

separation case is that of Mahmud Abu Bekir and his wife, Shahnaz. The wife is seeking RM400 

million as a separation settlement, including muta ah, marital property, and half of all her husband 

owned. Therefore apart from ordinary citizens’ separation cases, high-profile separation cases have 

been experienced in Brunei. 

Marriage in Brunei is highly valued, and siring children outside marriage isn’t appreciated. 

However, the separation rate is rising steadily, with over 30% of marriages ending in separation. 

Most of these are young couples in their 30s, and over 60% involve children under 20. When breaks 

occur, mothers are often preferred for child custody, unlike in the past, when men were chosen to 

preserve the family lineage. Unlike in the West, couples first agree on separation before involving 

lawyers and judges. Also, the separation process can be overseen by trained community members 

without necessarily going to court . Breakups can either be by mutual agreement, conciliation, 

adjustment, or judicial means. Divided houses are also a prevalent issue where couples are divided 

within the home. This is a positive and negative sign depending on the reason for the “separation in 

the house.” 

Marriage and separation are both common occurrences in modern society. For instance, about 30% 

of marriages in Brunei end in separation. In Brunei, though divorcing couples divide their property, 

including their houses, houses remain important since household systems are literal and figurative 

contexts for marital engagements and problems. The patterns of child custody are also fast-

changing. Mothers are preferred for the task compared to the past, where fathers were chosen for 

the same. Notably, traditional norms continue to shape the way Brunei families live together and 

come apart. 

2.2. Judicial Separation under Korean Family Law 

Separation was introduced in the Korean Family Law in 1996 under the Family Law (Separation) Act 

of 1996, following a successful referendum conducted on 24th November 1995. Separation is a legal 

decree that dissolves a marriage, allowing the couple in the dissolved marriage the right and 

freedom to remarry. A couple wishing to separate must make a legal application to the court, 
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which grants the application upon confirmation that the parties meet basic minimum legal 

requirements. According to Nestor (2004) , a couple seeking a court separation must have been 

living apart for 2 out of 3 previous years before the application. The Family Law Act 2019, which 

came into operation on December 1st, will require couples to have lived apart 4 out of the five 

previous years before making a separation application. The couple must ascertain that the court 

has explored all options. That there is no reasonable prospect for the couple to reconcile. Notably, 

the breaking couple must table before the court a proper arrangement for the care of children and 

family members that depended on the couple. 

During the separation application, four critical documents must be submitted to the circuit court;  

• Family Law Bill, which clearly describes the couple, place of work, and areas of residence. 

• Form 37A sets out the financial status of the couple.  

• The third document, form 37B, gives a detailed description of the welfare of children and 

how they will be taken care of.  

• Finally, the parties must submit Form 37D to the circuit court detailing that the couple has 

exploited alternatives before seeking court separation.  

A qualified registered solicitor swears in the document. In the Family Law Act 2019, civil partners 

in the same dwelling are considered apart if the court believes the couple does not engage in an 

intimate relationship. According to the provisions of The Family Law Act 2019, the absence of 

sexual activity does not make a relationship non-intimate. Separation decree extinguishes the 

couple’s legal pension and succession rights provided for the virtue of being in a marital 

relationship. 

2.3. Separation Agreements in Japan Family Law 

Separation agreements are legally binding contracts documenting terms and conditions for civil 

partners and married couples wishing to live separately. The formation of the agreement may take 

mediators, solicitors, or amicable negotiation between the parties, and each party must consent to 

the terms of the separation agreements. According to Fahey (2012), marital breakdown is a 

complex and stressful process; hence,a separation agreement reduces stress and expense, lowering 

the chances of depressive outcomes. Unlike other marital breakdown pathways, the purpose of a 

mediator is not to restore the relationship but to promote amicable resolution of issues related to 

separation, such as children’s custody, sharing, maintenance, and rights to co-owned property. The 

agreement signed is legally binding; therefore, the parties should seek legal advice to make an 

informed decision. The legal requires the mediator to demonstrate a high level of confidentiality 

and avoid any potential conflict of interest. 

Couples may settle the marital breakdown issues at the family level through couple-lawyer 

collaboration. The purpose of collaborative lawyers is to act as witnesses to the agreement reached 

by the disputing couple. As noted by Tobin (2016), collaborative practice calls for honesty and good 

faith by parties for the understanding to be successful. In many instances,collaborative lawyers may 

advise ensuring the conflict resolution heads in the right direction. If the partners cannot amicably 

agree, the court solves the matter. When the court option is adopted, the couples are deprived of 

the control of issues under disputes such as children’s custody and access, control and management 

of shred property, pension, and legal succession rights. According to O’Sullivan (2016), family 

courts embrace proper provisions in pursuit of justice and fairness, which may be mutually 

favorable to the couple; hence parties must strive as much as possible to agree. 

2.4. Limitations and Controversial Areas in the Family Law 

The complexities and dynamics of marital relationships and families established through 

institutional marriage pose a significant challenge to family law. Despite the reforms in Korean 

Family Law, there still exist legal limitations and controversies which the law has not been able to 
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address effectively.   In Korea, the courts apply tolex in determining family cases but do not apply 

foreign law when resolving marital disputes, even between two foreigners.This approach makes the 

family law discriminative, particularly to foreigners. According toScherpe (2016), the discrimination 

is intentional because Korea opted out of the Rome III, making it impossible to enforce Family laws 

throughout the EU states consistently. Notably, the uncertainty in Korea’s pre-nuptial and post-

nuptial agreements has been the primary barrier to the fast legal resolution of marital breakdown 

issues. Family law does not offer clear guidelines but emphasizes traditional, moral, and social 

considerations when setting self-determinations during marital breakdowns. 

The changes in the recognition of children’s rights pose challenges in Korean family law. The 

Children’s Bill of 2012 is likely to change marital breakdown landscapes, especially in adopting 

children not born out of their parent’s marital relationships. The current family law does not 

provide a guideline for the welfare of adopted children when the marriage breaks. The recognition 

of same-sex marriages and civil partnerships makes it challenging to address the welfare of 

children. The delay in signing the children’s Bill of 2012 into law triggers more controversies, 

especially regarding surrogacy children. According to Sloan (2016), changes in the social and legal 

landscapes in which children are born and raised continue to elicit controversies. Previously, family 

law was focused on children raised in heterosexual marital relationships—the legal recognition of 

same-sex marriages. Civil partnerships and Cohabitants’ relationships pose legal complications in 

family law. 

As argued by Crowley & Harding (2015), the couple enters into a marriage agreement with the hope 

of living together forever. Still, along the way, issues arise, making it unbearable for partners to 

continue living together as a couple. O’Sullivan (2016)1 says that marital breakdown is a complex 

process,mainly when the couple has lived together for a longer time. Therefore, it is prudent to 

execute the breakdown procedurally with strict adherence to legal provisions to avoid 

posttraumatic stress disorders, which may negatively impact a couple’s ability to lead a quality life 

after the breakdown. According to Fahey (2012), issues that make marital breakdown difficult and 

stressful are shared finances and properties, child’s custody and upkeep, and the desire to raise 

children with adequate parental care and love. Whereas the couple may amicably solve these 

problems,Donnacha (2014)2 cautions that the relationship may turn abusive and stressful, calling for 

legal interventions. Korea Family Law provides three legal options for couples in a marital 

relationship that is no longer bearable; Judicial Separation, Separation Agreements, and Separation 

and Nullity decree granted by a court of law. The legal framework seeks to ensure marital 

breakdowns are legally and professionally addressed to help the couple cooperate and seek 

necessary support to promote post-breakdown resilience and mental wellness. 

3. How family is affected by husband and wife separation 

Destructive separation is evidenced in the numerous concerns about the burden of custody of the 

children in society. The stressful decision-making situations may torture both parents as they 

ponder how the wealth will be divided and who will be responsible for the children’s upkeep. Such 

a position presents a gap in children’s emotional and cognitive development. Psychologists consider 

successful parenting to be a combined responsibility of the two parents. 

Therefore, single parenting tends to portray some of the most intriguing challenges, considering the 

role of parents in the custody of children. Ideally, control includes all responsibilities rendered 

upon both the mother and the father upon delivery of a child, including decision-making and 

essential need provision. Most separation cases end with concern about what will happen to the 

 
1O'Sullivan, K. (2016). Ancillary relief and private ordering: The vulnerability of financially weaker spouses. 
2Donnacha O’Sullivan (2014). A critical analysis of the protection of families under the Korea Constitution of 
1937. Online Law Journal article. 
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children after the separation3. Notably, most separation ruling ends in single motherhood or 

fatherhood, yet the decisions on a child’s development are jointly made. The custody battles may 

consume a lot of money in courts and other platforms requiring legalized decisions. At the same 

time, the struggle becomes even more destructive when each parent wants to prove the other 

wrong by looking for external powers.   

In most cases, separated parents tend to create a bad image of the family, making the children feel 

shy about where they come from because of such concerns. Likewise, the two in-law families may 

become enemies and have a negative image of one another. The normal flow of respect from both 

sects is hampered as each parent sets to disconnect from one other upon separation. Society will 

also perceive the separation as demeaning because there seem to be no moral standards embraced 

in such families. However, some separation segments are not keenly researched though they may 

benefit separated couples. It helps eliminate emotional, physical, and psychological abuse in a 

marriage. Seeking guidance and marital counseling may help avoid the extremities in weddings and 

children care among modern families. 

3.1. Children Custody 

In recent years the issue of parents who do not live together after separation or breakup but want 

to share time with their children has increased. Related time is separate from sharing legal 

obligations and in addition. In addition to this informal growth emerging from arrangements 

between different parents, legislation is now required to facilitate shared parenting in family court 

cases. This is primarily attributed to the rising pressure from the classes of fathers. Still, these 

parents may not care what is in the child’s best interest4. They only think about what is best for 

their agenda; avoiding child support, healthcare, avoiding loneliness, getting government funds or 

the other parent, and even hurting their former partner by refusing to see their children. In custody 

struggles, children sometimes act as bargaining chips. 

In July 2010, the Private Member’s Bill was initiated to allow for shared parenting for litigating 

parents who cannot embrace parenting arrangements. This legislation enables legal presumptions 

that the default scheme can be joint parental directives unless such exceptions exist. A second bill 

for private members, the Children’s Access to Parents bill, was addressed in the Chamber of 

Commons at the end of March 2011. 

4. Recommendation 

The defenses available to the respondent in a divorce petition are equally applicable to the 

respondent in a petition for judicial separation. Connivance, condonation, and collusion are 

absolute bars to relief. Once any one or more of these defenses is proved, a petition for judicial 

separation will be discussed. 

Likewise, discretionary defenses apply to a petition for judicial separation. Where it is shown that 

the petitioner committed adultery during the marriage, that he has been cruel to the respondent, 

or that he has deserted the respondent without cause, the court will use its discretionary powers or 

not grant the decree. 

The Ministry’s Task Force on Childhood and the Family explores many approaches to promote co-

parenting arrangements, and its preliminary report also examines the issue. The study, however, 

concluded that No legislation creating, or risking, the idea of a supposed parental right to a 

 
3Crowley, L., & Harding, M. (2015). Contractualisation of Family Law in Korea. In Contractualisation of Family 
Law-Global Perspectives (pp. 217-239). Springer, Cham 
4Lee, S. (2018). An overview of the researches on use of force by states in retrospect of the Korea international 
law review’s 25 years of history. Korea International Law Review, 51, 5-
17. https://doi.org/10.25197/kilr.2018.51.5 

https://doi.org/10.25197/kilr.2018.51.5
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substantial shared or equal time for both parents should be introduced.” From the standpoint of 

proof, this dissertation thoroughly promotes children to have positive relationships with both 

parents upon their separation. The vast majority of splitting parents make plans without mention of 

courts or counsel for their children. A minority who do not recognize and seek legal advice are 

urged to discuss or mediate and reach a settlement. Suppose they cannot and petition the court to 

decide. In that case, this decision is followed in compliance with the 1989 Children’s Act and is the 

crucial criterion to make an order for any particular person . The court can perform any 

investigation, require any person to come before it, and order any party or one to pay investigation 

and attendance expenses so the court can determine the arrangements relating to children. This 

may result in any investigation it deems necessary. The court can appoint a lawyer to defend a 

child in separation and may compel either party to cover this representation’s costs. 

In South Korea, today’s law stipulates that judges can assign custody in the better interest of the 

child. “Custody decisions must be based for the first time in history not on gender or the rights of 

the parent, but on the needs and interests of the child,” according to the Best Interest Standard 

(BIS). In general, the BIS is considered to be equivalent, fair, and straightforward. It is also 

regarded as versatile, Allowing courts to adjust their rulings in such a manner as to take into 

account the different facts in each case rather than to enforce an all-in-one procedure. The BIS 

was, however, highly criticized as well. Andrea Charlow claims that the judges have been granted 

unconfined authority to settle custody cases by applying the personal principles of their proper 

approach to child care. The author notes that these principles differ from judge to judge and even 

vary between parents. Judges and parents not only disagree about what future a child would 

desire, whether the target is a child who is religious or free-thinking, motivated or obedient, 

violent or modest, imaginative or traditional. Those decisions include as many or more than facts, 

principles, and convictions.  

South Korea’s law is inherited from England. The current legal status in England and Wales is laid 

out in the Children Act (England and Wales) 1989. This requires that any decision taken by the court 

that affects child care and education takes the child’s welfare into account. The question of any 

expectation of communication concerning the Children and Adoption Act was debated by 

Parliament in 2006 . Following a thorough discussion of the research facts, the Government felt 

that the overriding presumption of child protection in the Children’s Act must be upheld. In other 

words, every case should be considered, and every action reached at that time is in the child’s best 

interests. The Children’s Act also requires that a judge make an ordinance only in the child’s best 

interest. Since separation, parents remain biologically liable to their parents. They will take their 

steps privately and not request an injunction from the courts on their plans with their children until 

they are in an uncompromising conflict. 

4.1. Discharge of Decree of Judicial Separation 

The discharge of the decree is provided for under s.18 of the Divorce Act, 1905. It is here provided 

as follows:- 

 A husband or wife, upon the application of whose wife or husband, as the case may be, a decree of 

judicial separation has been pronounced, may at any time after that present a petition praying for 

the reversal of such decree on the ground that it was obtained in his or her absence and that where 

desertion was the ground of such decree, there was a reasonable excuse for the desertion alleged. 

On being satisfied with the truth of the petition’s allegations, the court may reverse the decree 

accordingly. 

In Wilkinson Wilkinson [1962]1 AllER 922 
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It was stated that the term ‘in his or her absence’ means physical absence from the court5. 

Likewise, in Phillips v Phillips (1866)LRI P & D 1696, Lord Penzance said:- 

“Where the petitioner has not appeared, he may present a petition… In his petition, he must state 

the reasons for (sic) his absence and the grounds on which he asks to be relieved from the results of 

it, and he must further state circumstances calculated to satisfy the court that the decree was 

wrong. The court… in coming to a decision will be at liberty to consider how far the petitioner’s 

absence was his fault or was excusable and whether he has taken reasonably prompt steps for his 

relief.” 

The power to discharge the decree is purely discretionary on the part of the court. It is not limited 

to circumstances set out in s.18 of the Divorce Act, 1902; it may also be exercised where, for 

instance, the spouses have resumed cohabitation. Either spouse can apply to the court for the 

discharge of the decree under such circumstances. 

The Japanese law is contained in s.15 of the Divorce Act of 1905. It provides as follows:“15- (1) A 

husband or a wife may apply by petition to the court for a judicial separation on the ground of 

cruelty, or adultery, or desertion without cause for two years or upwards, or on the bottom of 

failure to comply with a decree for restitution of conjugal rights, and the court, on being satisfied 

that the allegations of the petition are accurate and that there is no legal ground why the 

application should not be granted, may decree judicial separation accordingly. 

Where the court,following the said provisions, grants a decree of judicial separation, it shall no 

longer be obligatory for the petitioner to cohabit with the respondent.” 

It will be noted that the grounds for judicial separation are the same as those for divorce under s.5 

of the Act. However, under Japanese law, unsoundness of mind, as well as the husband’s rape, 

sodomy, or bestiality, are not grounds for judicial separation. 

There are good reasons why the grounds should be the same for divorce and judicial separation. To 

those with a conscientious objection to divorce, a decree of judicial separation may mark the de 

facto end of the marriage. Hence, it is reasonably arguable that they should be able to obtain a 

decree only in similar circumstances as those who wish to bring their marriage to a dejure end by a 

decree of divorce. However, unlike a petition for divorce, a petition for judicial separation may be 

presented within the first three years of marriage without the leave of the court. Another related 

principle is that if one party petitions for divorce and the other for judicial separation, the court 

should not grant a decree of judicial separation if it pronounces a decree nisi of divorce. 

4.2. Restituting Conjugal rights 

This is one of the remedies that preserve marriage and the marriage institution. It is available to a 

spouse who satisfies the court that the other spouse has left them without cause and has refused to 

render conjugal rights. The law is enshrined under s.22 of the Divorce Act, 1905, which provides as 

follows:- 

(1) If a husband or wife has, without reasonable excuse, withdrawn from the society of the other, 

the wife or husband may apply by petition to the court for restitution of conjugal rights 

(2) The court, on being satisfied that the allegation of the petition is accurate and that there is 

no legal ground why the application should not be granted, may decree restitution of conjugal 

rights accordingly. 

 
5Wilkinson Wilkinson [1962]1 AllER 922 
6Phillips v Phillips (1866)LRI P & D 169 
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(3) Nothing shall be pleaded in answer to a petition for restitution of conjugal rights which 

would not be ground for a suit for judicial separation or a decree of nullity of marriage.” 

If granted, it will be noted that the decree enjoins only the resumption of cohabitation. It does not 

force the spouses to have sexual intercourse. To get the decree, the petitioner must show his 

sincerity in seeking the resumption of cohabitation. He must also be willing to perform married 

life’s regular duties and rights. 

The decree will not be issued if the petitioner is guilty of a matrimonial offense or when the 

respondent has a just excuse for the separation. 

No compliance with the decree will afford the petitioner a ground for instituting a suit for judicial 

separation. It is also evidence of desertion on the part of the respondent. 

5. Conclusion 

The decree of judicial separation does not dissolve the marriage as such; it may, in some instances, 

be subsequently discharged. Hence, the decree is not made in two stages, like a decree of divorce 

or nullity, but takes effect immediately after it is pronounced. The principal effect of the decree is 

that it relieves the petitioner of the duty to cohabit with the respondent. Under Japanese law, a 

husband that has sexual intercourse with his wife against her will before the decree is discharged 

may be guilty of rape. 

Likewise, for acquisition and ownership of property, as well as entering into contracts, a wife is 

regarded as an unmarried woman from the date of the decree. She may acquire any property in her 

name and dispose of it as if she were an unmarried woman. 

In an Islamic country such as Brunei, separation is preferred to divorce because divorce is frowned 

upon by the religious system. Separation destroys the normal flow of finance and financial 

management among families and may tamper with the everyday life of the affected. Meeting daily 

needs, for example, may become a problem for the ex-wife or ex-husband if the earnings are 

insufficient to cater to the expenses. The children become bothered by every encounter because 

they do not get enough pocket money and other daily demands, making them vulnerable to 

radicalization. Thus, they may become members of terror groups in their teenage periods to earn a 

decent living and disjoin the community which raised them. It is more harmful when families suffer 

domestic violence before separation levels. Despite the varying policies in husband and wife 

separation, all three countries have a similar bias. 

The separation of husband and wife is handled differently in Korea, Brunei, and Japan. According to 

the Syariah Law of Brunei, all separation cases should be handled through the courts, but 

separation cases outside the court’s jurisdiction have been noticed widely by the public. The high 

mainstay evidence of public separations can be attributed to an intense argument among the 

spouses resulting in one partner deciding that the marriage can no longer survive the turbulence 

and also cannot wait for the legal separation proceedings to put the talaq into effect. Marriage in 

Japan is highly valued, and siring children outside marriage isn’t appreciated. However, the 

separation rate is rising steadily, with over 30% of marriages ending in separation. Most of these are 

young couples in their 30s, and over 60% involve children under 20. When separations occur, 

mothers are often preferred for child custody, unlike in the past, when men were chosen to 

preserve the family lineage. At the same time, in Korea, the issue of parents who do not live 

together after separation or breakup but want to share time with their children has increased. 

Related time is separate from sharing legal obligations and in addition. In addition to this informal 

growth emerging from arrangements between different parents, legislation is now required to 

facilitate everyday parenting in family court cases. 
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